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U.S. Customs Service 


Treasury Decision 


(T.D. 92-88) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved April 17, 
1992 to July 13, 1992, inclusive, pursuant to Subpart C, Part 191, Cus- 
toms Regulations; and an approval under Treasury Decision 84—49. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract was 
forwarded or approved by, and the date on which it was approved. 


Dated: September 8, 1992. 
File: DRA-1-09 
224112 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(A) Company: Abbott Laboratories 

Articles: Ethyl _1-(2,4-difluorophenyl)-6-fluoro-7-chloro-1, 4-dihydro- 
4-oxo-1,8-naphthyridine-3-carboxylate a/k/a 7-chloronap-thyridine 
ester 

Merchandise: 2,6-dihydroxy-5-fluoro-cyanopyridine; 2,6-dichloro- 
5-fluronicotinic acid; potassium ethyl malonate; 2,4-difluoroaniline 

Factories: North Chicago & Abbott Park, IL 

Proposal signed: April 3, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, May 20, 1992 
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(B) Company: Carlisle Memory Products Group, Inc. 

Articles: Magnetic tape data cartridges 

Merchandise: Subassemblies; magnetic tapes 

Factories: San Diego, CA; Graham, TX 

Proposal signed: December 30, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach, June 25, 1992 


(C) Company: Chevron Chemical Co. 

Articles: Low and high density polyethylene; linear low density polyeth- 
ylene 

Merchandise: Ethylene; butylated hydroxy ethyl benzene (BHEB); 
methyl acrylate 

Factories: Orange & Baytown, TX 

Proposal signed: October 10, 1991 

Basis of claim: Appearing in 

Contract forwarded to RCs of Customs: Houston & Long Beach (San 
Francisco Liquidation), June 4, 1992 

Revokes: T.D. 91-49-E 


(D) Company: Duracell Inc. 

Articles: Spun zinc powder; dry cell batteries 
Merchandise: Zinc slab 

Factories: Cleveland, TN; LaGrange, GA; Lancaster, SC 


Proposal signed: March 5, 1992 
Basis of claim: Appearing in 
Contract forwarded to RC of Customs: New York, July 2, 1992 


(E) Company: ESM II, Inc. 

Articles: Magnesium metal powder; lime-magnesium blended powders 
Merchandise: Magnesium ingots 

Factories: Mars & Saxonburg, PA; Kingsbury, IN 

Proposal signed: April 21, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, June 29, 1992 


(F) Company: Eastman Kodak Co., Tennessee Eastman Co., Div. 
Articles: Filter tow 

Merchandise: Cellulose acetate flake 

Factory: Kingsport, TN 

Proposal signed: January 14, 1992 

Basis of claim: Appearing in 

Contract forward to RC of Customs: Boston, July 13, 1992 
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(G) Company: Freudenburg Nonwovens (Limited Partnership) 
Articles: Nonwoven synthetic material 

Merchandise: Synthetic textile fibers; chemical bonding agents 
Factories: Lowell, MA; Hopkinsville, KY; Durham, NC 
Proposal signed: September 26, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, May 29, 1992 


(H) Company: Hazen Paper Co. 

Articles: Laminated aluminum foil in rolls or sheet 
Merchandise: Plain aluminum foil 

Factory: Holyoke, MA 

Proposal signed: March 26, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, June 5, 1992 


(I) Company: Heikes Produce, Inc. 

Articles: Frozen strawberries; raspberries; boysenberries; blackberries; 
dewberries; loganberries; youngberries; cheeries; cranberries; 
apricots, whole or sliced, sugar added; frozen fruit purees thereof 

Merchandise: Frozen strawberries; raspberries; boysenberries; black- 
berries; dewberries; loganberries; youngberries; cherries; cran- 
berries; apricots; frozen juice stocks thereof 

Factory: Cornelius, OR 


Proposal signed: January 7, 1992 
Basis of claim: Used in 
Contract forwarded to RC of Customs: Long Beach, July 13, 1992 


(J) Company: Henke Corp. 

Articles: Emery 5723 (N-cyanoethyl-N-ethylaniline) 
Merchandise: N-ethylaniline 

Factory: Lock Haven, PA 

Proposal signed: June 3, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, May 7, 1992 


(K) Company: Henkel Corp. 

Articles: Emery 5737 [8-(N-cyanoethyl-N-hydroxyethyl) amino-4- 
methoxy acetanilide] 

Merchandise: 3-amino-4-methoxy acetanilide 

Factory: Lock Haven, PA 

Proposal signed: June 3, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, May 7, 1992 
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(L) Company: Henkel Corp. 

Articles: Emery 5715 and Emery 5717 (m-chloro phenyl diethano- 
lamine) 

Merchandise: M-chloroaniline 

Factory: Lock Haven, PA 

Proposal signed: June 3, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, May 7, 1992 


(M) Company: Henkel Corp. 

Articles: Emery 5753 [3-(N,N-Bisacetoxyethyl) Amino-4-Methoxy 
Acetanilide] 

Merchandise: 3-amino-4-methoxy acetanilide 

Factory: Lock Haven, PA 

Proposal signed: June 3, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, May 28, 1992 


(N) Company: Holly Hill Fruit Products Co., Inc. 

Articles: Grapefruit juice from concentrate (reconstituted juice); frozen 
concentrated grapefruit juice; bulk concentrated grapefruit juice 

Merchandise: Concentrated grapefruit juice for manufacturing 

Factory: Davenport, FL 

Proposal signed: April 17, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, June 24, 1992 


(O) Company: ISP Technologies, Inc. 

Articles: Various product formulations of the following solvents and 
polymers: butyrolactone; methylpyrrolidone; vinyl pyrrolidone; 
THF; PVP; Plasdone; PVP/VA 

Merchandise: 1,4-butanediol; 2-pyrrolidone 

Factory: Texas City, TX 

Proposal signed: November 25, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 8, 1992 


(P) Company: Michelin Tire Corp. 

Articles: Block rubber mix 

Merchandise: N-cyclohexy]-2-benzothiazyl-sulfenamide (CBS) 
Factory: Sandy Springs, SC 

Proposal signed: January 30, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Miami, May 20, 1992 
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(Q) Company: Mlies Inc. 

Articles: Coal tar dyestuffs; pigments; intermediates; lakes; toners; 
blends of dyestuffs; dyestuffs reduced in strength 

Merchandise: Dye intermediates, per T.D. 72-108(3); organic pigments; 
dyes 

Factories: Bayonne & Haledon, NJ; Goose Creek & Rock Hill, SC 

Proposal signed: January 31, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs in accordancs with § 191.25(b)(2): 
New York, April 17, 1992 

Revokes: T.D. 87-102-S to cover successsorship from Mobay Corp. 


(R) Company: Miles Inc. 

Articles: Isocyanates 

Merchandise: Aniline 

Factories: Baytown, TX; New Martinsville, WV 

Proposal signed: January 31, 1992 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract issusd by RC of Customs in accordance with § 191.25(b)(2): 
New York, April 17, 1992 

Revokes: T.D. 89-29-Y to cover successorship from Mobay Corp. 


(S) Company: Miles Inc. 
Articles: Desmodur W 


Merchandise: Methylene bis (4-cyclohexylamine) a/k/a PACM-20 

Factories: Baytown, TX; New Martinsville, WV 

Proposal signed: January 31, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, April 17, 1992 

Revokes: T.D. 90-28-R to cover successorship from Mobay Corp. 


(T) Company: Organon Teknika Corp. 

Articles: Dialysis cartridges 

Merchandise: Acid zirconium sulfate tetrahydrate (AZST) 
Factory: Oklahoma City, OK 

Proposal signed: February 17, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, May 20, 1992 
Revokes: T.D. 82-2-V 


(U) Company: Rhone-Poulenc Ag Co. 

Articles: LARVIN ® technical and formulations thereof 
Merchandise: Acetaldoxime (AAO), wet and dry 

Factories: Institute, WV; St. Louis, MO 

Proposal signed: November 21, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, June 5, 1992 
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(V) Company: SSI Food Services, inc. 

Articles: Frozen beef patties 

Merchandise: Boneless beef trim 

Factory: Wilder, ID 

Proposal signed: December 6, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach, June 5, 1992 


(W) Company: Transbas, Inc. 

Articles: Herbicides 

Merchandise: 2-(2,4-dichlorophenoxy) propionic acid (2,4-DPJ); 
2,4-dichlorophenoxyacetic acid (2,4-D); 2-methyl-4-chloropheno- 
xyacetic acid (MCPA); 2-(2-methyl-4-chlorophenoxy) propionic 
acid (MCPP); 4-(2,4-dichlorophenoxy) butyric acid (2,4-DB) 

Factory: Billings, MT 

Proposal signed: January 28, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation), May 19, 1992 

Revokes: T.D. 91-49-W 


(X) Company: Verbatim Tape Corp. 

Articles: Magnetic tape data cartridges 

Merchandise: Subassemblies; magnetic tapes 

Factory: San Diego, CA 

Proposal signed: May 4, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach, June 25, 1992 


(Y) Company: Warner Jenkinson Co., Inc. 

Articles: Various dyes and lakes 

Merchandise: Dye intermediates, per T.D. 72-108(3); dyes 
Factories: St. Louis, MO (2); S. Plainfield, NJ (3) 

Proposal signed: February 19, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, May 8, 1992 


(Z) Company: Witco Corp. 

Articles: Sodium sulfonates; calcium sulfonates; overbased sulfonates; 
blended sulfonate concentrates 

Merchandise: Petroleum sulfonate 

Factories: Harvey, LA; Trainer & Petrolia, PA 

Proposal signed: February 27, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, July 2, 1992 
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APPROVAL UNDER T.D. 84-49 


(1) Company: Mobil Oil Corp. 

Articles: Jet fuel; petroleum coke; propane propylene mix (liquified 
petroleum gas); sulphur 

Merchandise: Crude petroleum and petroleum derivatives 

Factories: Beaumont, TX; Chalmette, LA; Joliet, IL; Paulsboro, NJ; 
Torrance, CA 

Proposal signed: January 30, 1992 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to RC of Customs: Houston, May 20, 1992 

Revokes: T.D. 91-72-5 








U.S. Customs Service 


General Notices 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“COAST FOUNDRY & MFG. CO.” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“COAST FOUNDRY & MFG,” used by COAST FOUNDRY & MFGCO., 
acorporation organized under the laws of the State of California, located 
at 2707 North Garey Avenue, Pomona, California 91769. 

The application states that the trade name is used in connection with 
valves and fittings for toilet tanks. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before November 9, 1992. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Constitu- 
tion Avenue, NW., (Room 2104), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., Wash- 
ington D.C. 20229 (202-566-6956). 


Dated: September 1, 1992. 
JOHN F.. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, September 10, 1992 (57 FR 41547)] 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 39, SEPTEMBER 23, 1992 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 11-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of August 1992 follow. 
The last notice was published in the Customs BULLETIN on September 9, 
1992. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 


Dated: September 9, 1992. 


JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 











09703792 
20:33:48 


REC NUMBER 


cOP9200242 
COP9200264 
COP9200265 
COP9200266 
COP9200267 
COP9200268 
COP9200269 
coP9200270 
coPp9200271 
COP9200272 
COP9200273 
COP9200274 
COP9200275 
COP9200276 
COP9200277 
COP9200278 
COP9200279 
cop9200280 
cop9200281 
COP9200282 
COP9200283 
COP9200284 
COP9200285 
COP9200286 
COP9200287 
COP9200288 
COP9200289 
COP9200290 
cop9200291 
COP9200292 
COP9200293 
COP9200294 
CoP9200295 


19920828 
19920804 
19920804 
19920804 
19920804 
19920804 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920817 
19920824 
19920824 
19920824 
19920827 
19920827 
19920828 
19920828 
19920828 
19920828 
19920828 
19920831 


19920901 
20120804 
20120804 
20120804 
20120804 
20120804 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120805 
20120817 
20120824 
20120824 
20120824 
20120827 
20120827 
20120828 
20120828 
20120828 
20120828 
20120828 
20120831 


SUBTOTAL RECORDATION TYPE 


TMK9200173 
TMK9200174 
TMK9200388 
TMK9200389 
TMK9200390 
TMK9200391 
TMK9200392 
TMK9200393 
TMK9200394 
TMK9200395 
TMK9200396 
T™MK9200397 
TMK9200398 


19920809 
19920809 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 


19990306 
19990306 
20020215 
20020303 
20080126 
20010818 
20060701 
20110427 
20110212 
19990116 
20120502 
20020310 
20071013 


U.S. CUSTO 
IPR RECORDATIONS A 


IBM IMAGE ASSISTANT/6000 (P 
GALLOPING HOBBY HORSE (PA 8 
MIXED SUPER HAULERS ASSORTM 
FLOCK-O-FLAMINGOS 
FISHER-PRICE CHRISTMAS PUFF. 
FISHER-PRICE CHRISTMAS PUFF 
CHRISTMAS STATUETTES - ASSO 
CHRISTMAS STATUETTES - ASSO 
FAIRY-TALE TROLL, THE FUN L 
BABY TAKI 

SHIREEM 

NEBLINA 

FIENE 

BABY MO 

BABY ANCHEN 

LILIANNE 

TOTALLY HAIR KEN DOLL HEAD 
KEN MALE DOLL HEAD 

KEN MALE DOLL HEAD 

MAGIC NURSERY REAL SOUNDS Nf 
91 SHANI MALE - MALE DOLL Ht 
TCA GRAPHICS 

#3166 JUKE BOX THEME CLOCK 
2899 FIFTIES DINER CLOCK 
#3130 COCA COLA 50'S BILLBO/ 
EASTER BASKET W/TWO BUNNIES 
DRUG FREE & PROUD - THE RED 
CLOWN TROLL 

LITTLE CHELSEA PR 7607 

3 WONDERS 

THE KING OF DRAGONS 

FIVE GHOSTS N PUMPKIN CSH-0 
HOLY DOLLIE DOLL 


33 


LIL BRUTES 

LIL BRUTES 

GE IN CIRCLE DESIGN 
PLUS WHITE 

GIRAFFE 

SAVILLE 

JONES NEW YORK 
MARKSMAN AND DESIGN 
MARKSMAN 

MARKSMAN AND DESIGN 
MARKSMAN 

NOVON 

UGG AND DESIGN 





PAGE 
DETAIL 


OWNER NAME 


-RPQ) VERSION 1.01 INTERNATIONAL BUSINESS MACHINES 
3976) T.L. PRODUCTS* PROMOTING CO. LTD 
ENT ABC TOYS 
SUE SCOTT 
ALUMP PUPPY FISHER-PRICE INC. 
ALUMP MOUSE FISHER-PRICE INC. 
WORLD BAZAARS, INC. 
JRTMENT A WORLD BAZAARS, INC. 
OVING SKATER HIP YICK INTERNATIONAL, INC. 
ANNETTE HIMSTEDT 
ANNETTE HIMSTEDT 
ANNETTE HIMSTEDT 
ANNETTE HIMSTEDT 
ANNETTE HIMSTEDT 
ANNETTE HIMSTEDT 
ANNETTE HIMSTEDT 
MATTEL INC. 
MATTEL INC. 
MATTEL INC. 
EWBORN MATTEL INC. 
EAD-SHANI LINE MATTEL INC. 
TCA GROUP, INC. 
BURWOOD PRODUCTS COMPANY 
BURWOOD PRODUCTS COMPANY 
JARD THEME CLOCK BURWOOD PRODUCTS COMPANY 
) PEARL LIU DBA UNIONSIGN, LTD. 
) RIBBON NATIONAL CAMPAIGN NFP RED RIBBON CAMPAIGN 
RUSS BERRIE AND COMPANY INC. 
ARTHUR SANDERSON & SONS LIMITED 
CAPCOM CO., LTD. 
CAPCOM CO., LTD. 
PEN-WAY LI 
P.W. WOO & SONS DBA ABC TOYS 


AOIANS SNWOLSNO) ‘Ss’ 


BUDDY L CORPORATION 
BUDDY L CORPORATION 
GENERAL ELECTRIC 

CCA INDUSTRIES INC. 
JONES INVESTMENT CO. 
JONES INVESTMENT CO., 
JONES INVESTMENT CO., 
S7R INDUSTRIES, INC. 
S/R INDUSTRIES, INC. 
S/R INDUSTRIES 

S/R INDUSTRIES, INC. 
WARNER-LAMBERT COMPANY 
UGG INTERNATIONAL, INC. 
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REC NUMBER 


TMK9200399 
TMK9200400 
TMK9200401 
TMK9200402 
TMK9200403 
TMK9200404 
TMK9200405 
TMK9200406 
TMK9200407 
TMK9200408 
TMK9200409 
TMK9200410 
TMK9200411 
TMK9200412 
TMK9200413 
TMK9200414 
TMK9200415 
TMK9200416 
TMK9200417 
TMK9200418 
TNK9200419 
TMK9200420 
TMK9200421 
TMK9200422 
TMK9200423 
TMK9200424 
TNK9200425 
TMK9200426 
TMK9200427 
TMK9200428 
TMK9200429 
TMK9200430 
TMK9200431 
TMK9200432 
TMK9200433 
TMK9200434 
TMK9200435 
TMK9200436 
T™MK9200437 
TMK9200438 
TMK9200439 
TMK9200440 
TMK9200441 
TMK9200442 
TMK9200443 
TMK9 200444 
TMK9200445 
TMK9 200446 
THK9200447 


19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920804 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920805 
19920806 
19920806 
19920806 
19920806 
19920806 
19920806 
19920806 
19920806 
19920806 
19920806 
19920806 
19920817 
19920817 
19920824 
19920825 
19920825 
19920825 
19920825 
19920825 
19920825 
19920825 
19920825 
19920825 


EXP DT 


20040414 
19961002 
19930729 
20080823 
20040904 
20000106 
20020505 
19971112 
20010723 
20020609 
20011224 
20020414 
20080913 
20050514 
20080913 
20071208 
20001106 
20090516 
20090228 
20060318 
19940827 
20061011 
20030517 
20040327 
20000807 
20020211 
19960110 
19960110 
20100428 
20040522 
29040522 
20040522 
20040605 
20040626 
20040807 
20040828 
20040807 
20110813 
20120526 
20120602 
20050122 
20050122 
20050226 
20050305 
20051022 
20051112 
20051112 
20060318 
20060325 
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TNM OR MSK 


TMK, 


NAME OF COP, 


SALADA 

SALADA 

SALADA 

SALADA 

HERMES DESIGN 

HERMES AND DESIGN 

THUNDER 

SHIRA KIKU AND DESIGN 
STYLIZED LETTER H IN A DESIGN 
CONFIGURATION OF TEQUILA BOTT 
TRONEX 

MONTAGE 

FORMATION 

MIRAGE 

SKYLINE DISPLAY 

REFLEX 

ALPS 

ALPS 

ALPS 

ALPS 

ALPS 

ALPS AND DESIGN 

CHINESE LETTTERING, NEW EAST 
HSIN TUNG YANG AND DESIGN 
HSIN TUNG YANG 

BRAKE-GUARD WITH DESIGN 
PORSCHE AND DESIGN 

PORSCHE STYLIZED 

TARGA 

PORSCHE STYLIZED 

PORSCHE STYLIZED 

PORSCHE STYLIZED 

PORSCHE STYLIZED 

PORSCHE SHIELD DESIGN 
PORSCHE SHIELD DESIGN 
PORSCHE SHIELD DESIGN 
PORSCHE SHIELD DESIGN 
SUNCON STYLIZED 

ROOMAIR 

NATURAL ISSUE 

PORSCHE STYLIZED 
PORSCHE STYLIZED 
PORSCHE STYLIZED 
PORSCHE SHIELD DESIGN 
PORSCHE SHIELD DESIGN 
PORSCHE SHIELD DESIGN 
PORSCHE SHIELD DESIGN 
CARRERA PORSCHE STYLIZED 
PORSCHE STYLIZED 


SERVICE 
ED IN AUGUST 1992 


OWNER 


REDCO FOODS INC. 

REDCO FOODS INC. 

REDCO FOODS INC. 

REDCO FOODS INC. 

HERMES GESTION 

HERMES GESTION 

YONG S. PARK 

NISHIMOTO TRADING CO., LTD 

FORMAT HAMANAKA NUT MFG., CO., 
LE ST. MAARTEN SPIRITS, LTD. 

TRONEX INTERNATIONAL INC. 

SKYLINE DISPLAY INC. 

SKYLINE DISPLAY INC. 

SKYLINE DISPLAY INC. 

SKYLINE DISPLAY INC. 

SKYLINE DISPLAY INC. 
ELECTRIC CO. 
ELECTRIC CO. 
ELECTRIC CO. 
ELECTRIC CO. 


ALPS ELECTRIC CO. 

ALPS ELECTRIC CO., 

MESE HSIN TUNG FOODS COMPANY 
MESE HSIN TUNG FOODS COMPANY 
MESE HSIN TUNG FOODS COMPANY 
ELLSWORTH FORREST JONES 


PORSCHE 
PORSCHE 
PORSCHE 
PROSCHE 
PORSCHE 
PORSCHE 
PORSCHE 
PORSCHE 
PORSCHE 
ING. PORSCHE 
ING. PORSCHE 
SUNCON iors INDUSTRY LIMITED 
AIRFLOW SYSTEMS, INC. 
SUPREME INTERNATIONAL CORPORATIO 
- ING. H.C.F. PORSCHE AKTIENGE 
- PORSCHE AKTIENGE 
PORSCHE AKTIENGE 
PORSCHE AKTIENGE 
PORSCHE AKTIENGE 
PORSCHE AKTIENGE 
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U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 191 


DRAWBACK; APPLICATION FOR EXPORTER’S 
SUMMARY PROCEDURE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions by permitting drawback claimants to file only one application for 
use of the exporter’s summary procedure, instead of filing separate ap- 
plications for the use of the procedure for each Customs region or dis- 
trict in which they file drawback claims. This will reduce the paperwork 
burden on the affected public and the administrative burden on the Cus- 
toms Service. 


DATE: Comments must be received on or before October 13, 1992. 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
and may be inspected at the Regulations and Disclosure Law Branch, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Room 2119, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Bruce Friedman, Office 
of Trade Operations, 202-927-0260. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Drawback is a refund or remission, in whole or in part, of a Customs 
duty, internal revenue tax, or fee. There are a number of different kinds 
of drawback authorized under law including, for example, manufactur- 
ing drawback, same condition drawback, and rejected merchandise 
drawback. In order to qualify for drawback, there must be an exporta- 
tion (in some cases, destruction is allowed as an alternative to exporta- 
tion) of either the imported merchandise or articles manufactured or 
processed from the imported merchandise. For some kinds of drawback, 
substitution for the imported merchandise is allowed so that what must 
be exported (or destroyed, in those cases where destruction is permitted 
as an alternative to exportation) is either the substituted merchandise 
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or articles manufactured or processed from the substituted merchan- 
dise. The statute providing for drawback is found in § 313, Tariff Act of 
1930, as amended (19 U.S.C. 1313). 

Part 191, Customs Regulations (19 CFR Part 191), contains the gen- 
eral regulations applicable to drawback claims and specialized provi- 
sions applicable to specific types of drawback claims. The general 
procedures for establishing exportation of merchandise or articles for 
drawback purposes are provided for in subpart E of Part 191. This sub- 
part authorizes the use of several alternative procedures to establish ex- 
portation. One of these alternative procedures is the exporter’s 
summary procedure, provided for in § 191.53. 

Under this procedure, a drawback claimant may request the permis- 
sion of the regional commissioner (or the district director in the case of a 
same condition drawback claim when the regional commissioner has 
delegated authority to approve such requests to the district director) to 
use the procedure in the region or district where drawback claims will be 
filed. The regional commissioner or district director shall approve the 
request if he or she determines that use of the procedure will contribute 
to administrative efficiency and that the claimant is not delinquent or 
otherwise remiss in transactions with Customs. 

If the application is approved, the claimant is required to obtain a 
bond to assure that Customs will be reimbursed if any improper pay- 
ments of drawback are made. The claimant is then permitted to estab- 
lish exportation for drawback purposes with the use of a chronological 
summary of exports in a format acceptable to the appropriate regional 
commissioner or district director. The claimant is also required to main- 
tain complete and accurate records of exportation for at least 3 years af- 
ter payment of the drawback claim, but is not required to file these 
records with Customs at the time of filing the drawback claim. 

Currently, a drawback claimant who desires to use the exporter’s 
summary procedure must apply, and be approved, for use of the proce- 
dure with each regional commissioner, or district director if appropri- 
ate, in whose region or district drawback will be claimed. This can result 
in unnecessary paperwork in that applications by the same claimant 
may have to be filed in several different regions and districts and to be 
processed in those regions and districts by Customs. 

The exporter’s summary procedure was established to reduce paper- 
work. Regions and districts may consult as to whether there is any rea- 
son that permission to use the procedure should not be granted to a 
particular applicant. Therefore, Customs is proposing to change the ex- 
porter’s summary procedure so that drawback claimants need not file 
separate applications for the procedure for each region or district in 
which they file drawback claims. Approval, denial, or revocation of a 
claimant’s application to use the procedure would determine the claim- 
ant’s eligibility to use the procedure in all regions and districts. Imple- 
mentation of this nationwide procedure would be less burdensome on 
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the trade community than the existing system and it would reduce the 
administrative burden of Customs. 

In accordance with the above discussion, an amendment to paragraph 
(c) of § 191.53, Customs Regulations (19 CFR 191.53(c)), is being pro- 
posed. 


COMMENTS 

Before adopting this proposal, consideration will be given to any writ- 
ten comments that are timely submitted to Customs. Comments sub- 
mitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m., at the Regulations and Disclosure Law Branch, Room 
2119, Customs Headquarters, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendment set 
forth in this document will not have a significant economic impact on a 
substantial number of small entities, inasmuch as it is merely reducing 
a filing requirement. Accordingly, it is not subject to the regulatory 
analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as speci- 
fied in § 1(b) of E.O. 12291. Accordingly, no regulatory impact analysis 
is required. 
DRAFTING INFORMATION 
The principal author of this document was Paul Hegland, Entry Rul- 
ings Branch. However, personnel from other offices participated in its 
development. 
List OF SUBJECTS IN Part 191 
Customs duties and inspection, Imports, Exports, Drawback. 


PROPOSED AMENDMENT 

It is proposed to amend Part 191, Customs Regulations (19 CFR Part 

191), as set forth below. 
PART 191—DRAWBACK 

1. The general authority citation for Part 191 would continue to read 
as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1313, 1624. * * * 


2. It is proposed to amend § 191.53 by adding a new sentence at the 
end of paragraph (c) to read as follows: 
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§ 191.53 Exporter’s summary. 


* * * * * * ok 


(c) Approval. * * * Approval, denial, or revocation of the right to use 
this procedure by one region, or district in the case of merchandise the 
subject of same condition drawback, determines the eligibility of the 
claimant to use this procedure in all regions or districts. 


aK * * * * * * 


Caro HALLETT, 
Commissioner of Customs. 


Approved: August 26, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 10, 1992 (57 FR 41446)] 


19 CFR Part 146 


PETROLEUM REFINERIES IN FOREIGN TRADE SUBZONES; 
EXTENSION OF TIME FOR COMMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of time for comments. 


SUMMARY: This notice extends the period of time within which inter- 
ested members of the public may submit comments concerning pro- 
posed amendments to the Customs Regulations, which would add 
special procedures and requirements governing the operation of crude 
petroleum refineries approved as foreign trade subzones, in implemen- 
tation of § 9002 of the Technical and Miscellaneous Revenue Act of 
1988, which amended the Foreign Trade Zones Act, to make specific pro- 
vision for petroleum refinery subzones. A notice inviting the public to 
comment on these proposed amendments was published in the Federal 
Register on August 10, 1992 (57 FR 35530), and comments were to have 
been received on or before October 9, 1992. Customs has received a re- 
quest from a trade association to extend the period of time for com- 
ments. Customs believes the request has merit. Accordingly, the period 
of time for the submission of comments is being extended until Decem- 
ber 8, 1992. 


DATE: Comments must be submitted on or before December 8, 1992. 


ADDRESS: Comments may be submitted to and inspected at the Regu- 
lations and Disclosure Law Branch, U.S. Customs Service, Room 2119, 
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1301 Constitution Avenue, N.W., Washington, D.C. 20229. All com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury De- 
partment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), between 9:00 a.m. and 4:30 p.m. on normal 
business days, at the above address. 


FOR FURTHER INFORMATION CONTACT: Russell Berger, Regula- 
tions and Disclosure Law Branch, (202)-566-8237. 


Dated: September 9, 1992. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


{Published in the Federal Register, September 14, 1992 (57 FR 41896)] 








U.S. Court of Appeals for the 
Federal Circuit 


ARTHUR J. HUMPHREYS, INC., PLAINTIFF-APPELLEE U. 
UNITED STATES, DEFENDANT-APPELLANT 


Appeal No. 92-1032 
(Decided August 24, 1992) 


Stephen S. Spraitzar, Law Offices of George Tuttle, A Professional Corporation, of San 
Francisco, California, argued for defendant-appellant. With him on the brief was George 
R. Tuttle. 

Saul Davis, Commercial Litigation Branch, Department of Justice, of New York, New 
York, argued for plaintiff-appellee. With him on the brief were Stuart M. Gerson, Assis- 
tant Attorney General, David M. Cohen, Director and Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office. Also on the brief were Steven Berke, General At- 
torney and Edward N. Maurer, Office of Assistant Chief Counsel, International Trade 
Litigation, United States Customs Service, of counsel. 

Carol A. Joffe, William C. Ives and Robin W. Grover, Keck, Mahin & Cate, of Washing- 
ton, D.C., were on the brief for Amicus Curiae, American Hardboard Association. 


Appealed from: U.S. Court of International Trade. 
Chief Judge DiCarto. 


Before Newman, Circuit Judge, SKELTON, Senior Circuit Judge, and 
Mayer, Circuit Judge. 


SKELTON, Senior Circuit Judge. 

In this case plaintiff Arthur J. Humphreys, Inc. challenges the classi- 
fication of embossed vegetable hardboard fiber panels manufactured in 
Canada by acompany named Canfor, and imported by it into the United 
States during the years 1980-1981 through plaintiff, its customhouse 
broker who entered the merchandise on behalf of Canfor. The panels 
were embossed to resemble brick, stucco, stone or wood patterns. Some 
were subjected to V-grooving on the face and portions of the edges, while 
the brick, stucco and stone patterns were cut to form straight edges. The 
panels were then prefinished with undercoats of paint and grainprinted 
to provide the appropriate color to the embossed patterns. The panels 
were manufactured and designed to be used as decorative wall and ceil- 
ing covering. 

Customs classified the panels under item 245.30, TSUS, covering 
various types of hardboard, whether or not face finished. The plaintiff 
claims that the proper classification is under item 245.90, TSUS: “build- 
ing boards, not specially provided for, whether or not face finished: 
other boards, of vegetable fibers (including wood fibers) * * *.” The 
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plaintiff appealed the Custom classification to the Court of Interna- 
tional Trade. 

At the trial, the court found that 90% of the merchandise is used for 
wall or ceiling covering, and the remaining 10% is used primarily in the 
construction of furniture and retail displays. In the opinion of the court 
the 10% of the merchandise used for purposes other than wall or ceiling 
panelling is not sufficient to make it a material with a variety of uses, 
such as hardboard. 

In its initial opinion of May 3, 1991, the court held that the plaintiff 
had overcome the presumption of correctness attaching to the classifica- 
tion by Customs, and that the merchandise has been sufficiently ad- 
vanced that it is no longer an input material commercially susceptible to 
multiple uses classificable as hardboard under item 245.30, and that it is 
properly classified under item 245.90. Judgment was entered for the 
plaintiff. 

On August 16, 1991, the court granted defendant’s motion for a re- 
hearing and issued its final opinion in which it adhered to the reasoning 
and decision enunciated in its prior opinion. Accordingly, judgment was 
entered in favor of the plaintiff against the government, and Customs 
was ordered to reclassify plaintiff's merchandise in conformity with the 
opinion of the court and to refund to plaintiff any excess duties paid, 
with interest, in accordance with law. The court then dismissed the ac- 
tion. 

The government appeals to this court, and generally makes the same 


arguments that it made to the trial court. Upon review by this court, we 
find that the issues raised by the government were thoroughly and per- 
suasively addressed by Judge DiCarlo in his two opinions, copies of 
which are attached, in which judgment was entered for the plaintiff. Ac- 
cordingly, we adopt his opinions as the decision of this court. 


AFFIRMED 


APPENDIX 
(Dated May 3, 1991) 


DiCar.o, Judge: Plaintiff challenges the classification of several 
styles of vegetable fiber panels manufactured and designed to be used as 
decorative wall and ceiling covering. Customs classified the merchan- 
dise as hardboard under item 245.30, Tariff Schedules of the United 
States (TSUS). Plaintiff asserts the merchandise is properly classifiable 
as building board under item 245.90, TSUS. In the event the Court finds 
Customs’ classification to be incorrect, Customs offers an alternative 
classification as laminated building board under item 245.80, TSUS. 
The Court finds plaintiff has overcome the presumption of correctness 
in Customs’ classification and will remand this action to Customs if the 
government wishes to pursue its alternative classification. 
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BACKGROUND 


The merchandise consists of various styles of rigid panels six millime- 
ters thick; 10 are four feet by eight feet and one is four feet by four feet. 
The rectangular panels are designed and manufactured for use as wall 
paneling. The square panel is designed and manufactured for use as ceil- 
ing tile. 

Some of the wall panels are designed to simulate the appearance of 
various wooden surfaces. The “Buckingham” style, for example, is de- 
signed to simulate formal inlaid woodwork typical of an English library. 
The “Colonial Pine” style simulates molded knotty pine paneling. All of 
the wood grain patterns have interior grooving which is either embossed 
or machined onto the panel during the manufacturing process. These 
panels have grooves at varying distances with at least one every 16 
inches. In addition to creating a decorative pattern, the grooves have the 
ancillary function of hiding nails used to secure the panels to studs in 
the wall. 

Other styles simulate non-wood surfaces. “Manor House,” for exam- 
ple, is embossed with a brick pattern. “Hacienda” has the look of lightly 
troweled stucco. The ceiling panel is similar to “Hacienda” except that it 
has interior grooving to give the appearance of 12 inch square tiles. 

Several styles of the merchandise have functional edgework. The 
edgework ensures proper installation to produce the desired pattern. 
The remaining styles have straight edges because the order in which the 
panels are installed does not affect the pattern. 

Customs classified the merchandise under item 245.30, TSUS, cover- 
ing various types of hardboard, whether or not face finished. Plaintiff 
claims the proper classification is under item 245.90, TSUS: “[b]uilding 
boards, not specially provided for, whether or not face finished: other 
boards, of vegetable fibers (including wood fibers) * * *.” The govern- 
ment proposes, as an alternative classification, item 245.80, TSUS: 
“(bJuilding boards, not specially provided for, whether or not face fin- 
ished: [l]Jaminated boards bonded in whole or in part, or impregnated, 
with synthetic resins * * *.” 

At the trial, the parties entered into stipulations of fact and the Court 
made findings of facts on the record. One of the findings the Court made 
is that 90% of the merchandise is used as wall or ceiling covering. The 
remaining 10% is used primarily in the construction of furniture and re- 
tail displays. 

DIscussION 

The meaning of a tariff term is a question of law. Digital Equip. Corp. 
v. United States, 889 F.2d 267, 268 (Fed. Cir. 1989). Whether a particu- 
lar article fits within the meaning of a tariff term is a question of fact. 
Brookside Veneers, Ltd. v. United States, 6 Fed. Cir. (T) 121, 124, 847 
F.2d 786, 788, cert. denied, 488 U.S. 943 (1988). 

The TSUS provision for hardboard is an eo nomine provision. In the 
absence of limitations or a contrary legislative intent, an eo nomine pro- 
vision includes all forms of the product. C.T. Takahashi & Co. v. United 





24 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 39, SEPTEMBER 23, 1992 


States, 74 Cust. Ct., 38, 46, C.D. 4583 (1975); see also Tomoegawa USA, 
Inc. v. United States, 12 CIT 112, 116, 681 F. Supp. 867, 870, aff'd in 
part, vacated and remanded in part, 861 F.2d 1275 (Fed. Cir. 1988). An 
improvement in merchandise provided for eo nomine does not remove it 
from classification under the eo nomine designation. Takahashi, 74 
Cust. Ct. at 46. Nevertheless, if the merchandise is advanced so as to be- 
come the article for which the material was intended, it may fall outside 
the eo nomine classification. See, e.g., A.N. Deringer, Inc. v. United 
States, 61 Cust. Ct. 66, 72, C.D. 3530, 287 F. Supp. 1016, 1021 (1968) 
(wooden wedges used in construction not sufficiently advanced to be 
classified as a manufacture of wood rather than as lumber). 

Plaintiff maintains its merchandise is a form of processed hardboard 
that has become the article for which the material was intended; in this 
case, building board. The government counters that since plaintiff's 
merchandise has commercially significant uses beyond those for build- 
ing board, it has not ceased to be classifiable as hardboard. Further- 
more, the government warns that accepting plaintiffs argument would 
so enlarge the scope of the TSUS provision for building boards that pro- 
visions for similar merchandise will become superfluous. 

This Court has previously considered the three TSUS items at issue. 
See American Hardboard Assoc. v. United States, 12 CIT 714 (1988). In 
American Hardboard, Customs initially classified prefinished lap siding 
with a plastic locking spline attached to the back as building board un- 
der TSUS item 245.90. After a remand, the merchandise was reclassi- 
fied as laminated building board under item 245.80, TSUS. Plaintiff 
claimed the proper classification was as hardboard under item 245.30, 
TSUS. Id. at 714. 


I. HARDBOARD 


A. Fungibility and the American Hardboard Standard: 

In American Hardboard, the court considered the legislative history 
as embodied in the Tariff Classification Study to determine the mean- 
ing of the term hardboard. According to the study: 


Hardboard is used chiefly in construction, in cabinet and millwork, 
in furniture and fixtures, and other fabricated and industrial prod- 
ucts, in transportation equipment, for display purposes, in games, 
toys, and sporting products; also a high-density type of hardboard is 
used for dies in spinning and forming light-gauge metals, for jigs 
and templates, and for structural electrical-insulation materials. 4 
Tariff Classification Study 67. 


The court concluded 


that the hardboard designated eo nomine is a basic, fungible mate- 
rial capable of being used for a variety of functions * * *. This legis- 
lative history indicated that at some point the material designated 
as hardboards and provided for eo nomine under 245.30, TSUS, 
may no longer be within that classification because it has been ad- 
vanced beyond a basic, fungible material and has become a new and 
different article of commerce. 
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Id. at 716. The court found the merchandise was “suitable only for use as 
interlocking siding in construction * * *.” and was, therefore, “ad- 
vanced beyond the basic, fungible material known as hardboard * * *.” 
Id. at 717 (emphasis added). 

The Court notes that by using the expression “basic, fungible mate- 
rial” in American Hardboard, it did not intend to imply that hardboard 
classifiable under TSUS item 245.30 must be interchangeable or substi- 
tutable with hardboard from another manufacturer in the sense that 
sand or wheat may be a fungible commodity. Rather, the court meant 
only that hardboard is an input material commercially susceptible to a 
variety of uses. 

Based on the result in American Hardboard, the government main- 
tains that since plaintiff's merchandise is suitable for more than a single 
use, it is necessarily an input material rather than a manufactured arti- 
cle. Although the American Hardboard court found the plastic spline 
permanently attached to the siding made it “suitable only for use as in- 
terlocking siding in construction,” this factual finding was addressed to 
the merchandise at issue and did not state a general proposition of law. 
Rather, whether merchandise is classifiable as hardboard under item 
245.30, TSUS, depends on the factual advancements unique to the mer- 
chandise. American Hardboard, 12 CIT at 717. 

Here, the Court has found that 90% of plaintiffs merchandise is put to 
its intended use as wall or ceiling covering. The question is whether the 
use of the remaining 10% is sufficient to make the merchandise an input 
material rather than a manufactured article. 


B. Dedication to Particular Use: 


Plaintiff relies on a series of cases involving marble slabs and articles 
fashioned from marble for the proposition that 90% dedication to a par- 
ticular use is sufficient to make merchandise a manufactured article. In 
United States v. Quality Marble & Granite Co., 48 CCPA 50, C.A.D. 763 
(1960), the merchandise consisted of “square, rectangular, and round 
pieces of marble of three-quarters and five-eighths of an inch in thick- 
ness.” The marble was polished on one side and the top edges were 
slightly rounded. The rectangular pieces had many uses. Ninety percent 
of the round pieces, however, were used as table tops. All of the mer- 
chandise was used in its imported condition. Jd. at 51. 

The government contended the merchandise was properly classifi- 
able as wholly or partly manufactured articles. The importer claimed 
the correct classification was as the input material marble slabs. The 
Court of Appeals found that to use the marble in any way other than in 
the condition in which it was imported “would nullify part of the work 
which had already been done on [it].” Id. at 53. The court held the mer- 
chandise was classifiable as wholly or partly manufactured articles even 
though it was susceptible to other uses. See also A.P. Baldechi & Son v. 
United States, 56 CCPA 112, C.A.D. 963, 420 F.2d 756 (1969) (following 
Quality Marble). 
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In United States v. Selectile Co., 49 CCPA 116, C.A.D. 805 (1962), the 
court faced essentially the identical issue. In this case, however, the 
merchandise was “often * * * cut to the correct dimensions for the par- 
ticular installation, either in length or width, or in both dimensions 
* * * None of the larger pieces was used in the condition as imported.” 
Id. at 118 (quoting opinion of the Customs Court). The court held “the 
imported merchandise is nothing more than material which appellees 
stock in sizes most adaptable to their marble installation business. Un- 
der these circumstances, * * * the merchandise cannot be considered 
‘articles’ * * *.” Id. at 119-20. The court distinguished Quality Marble 
on the fact that 90% of the merchandise in that case was used in its im- 
ported condition. Jd. at 120. 

In its brief, the government has made no attempt to distinguish these 
cases. Nevertheless, the government argues that following Quality Mar- 
ble would produce results contrary to Congressional intent. 

Plaintiff also relies on Permagrain Prods. Inc. v. United States, 9 CIT 
426, 623 F. Supp. 1246 (1985), aff'd, 4 Fed. Cir. (T) 87, 791 F.2d 914 
(1986), where the merchandise was wood parquet flooring tiles. Cus- 
toms classified the merchandise as “other wood flooring” and the plain- 
tiff maintained it was properly classifiable as “hardwood lumber, rough, 
dressed or worked.” Testimony at trial established that a de minimis 
percentage of the merchandise was put to a use other than as flooring. 
Id. at 437, 623 F. Supp. at 1255. 

The court stated that “if the lumber has been processed to the extent 
that it itself became the article for which the material was intended, 
then it is dutiable as a manufacture of wood and not as lumber.” Jd. at 
435, 623 F. Supp. at 1253 (quoting A.N. Deringer, Inc. v. United States, 
61 Cust. Ct. 66, 72, C.D. 3530, 287 F. Supp. 1016, 1021 (1968)) (emphasis 
in original). The court held the merchandise had been advanced to the 
degree that it ceased to be lumber and was classifiable as flooring. Jd. at 
435-36, 623 F. Supp. at 1254. 

These cases make it clear that merchandise may fall within a classifi- 
cation for manufactured articles even though as much as 10% of it is put 
to uses inconsistent with that classification. Consequently, the fact that 
10% of the panels at issue are put to alternative uses is not dispositive. 

The government relies upon C.T. Takahashi & Co. v. United States, 
74 Cust. Ct. 38, C.D. 4583 (1975) as authority for its argument that the 
wall panels and ceiling tile are an input material classifiable as hard- 
board. See Defendant’s Brief at 38-43. Takahashi considered the classi- 
fication of plywood wall panels that had been decorated with face 
grooving and edgework. The paneling was known to the trade and ad- 
vertised as plywood. Plaintiff maintained the proper classification was 
“manufactures of wood” rather than “plywood.” The court held the 
grooved plywood paneling had not been subjected to a manufacturing 
process that caused it to lose its identity as plywood. Id. at 49. 

The Takahashi decision emphasized that each case stands upon its 
own particular facts and that whether merchandise is an article rather 
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than an input material depends upon the nature of the material in- 
volved and the degree of processing to which it was subjected. Id. at 48 
(quoting B.A. McKenzie & Co., Inc., et al. v. United States, 47 CCPA 42, 
46, C.A.D. 726 (1959)). The manufacturing at issue in Takahashi was 
V-grooving. Id. at 49. Here, plaintiff's panels are subjected to more 
elaborate processing which may include machining or embossing with a 
stylized textured surface, printing with durable inks, face grooving and 
edgeworking. The resulting product is far removed from “standard 
hardboard” as exemplified by Plaintiff's Exhibit 14B. Plaintiff's mer- 
chandise has the look and feel of products as diverse as brick (Plaintiff's 
Exhibit 16C), roughly dressed wood (Plaintiff's Exhibit 8A) and stone 
(Plaintiff's Exhibit 3A). Takahashi is, therefore, factually distinguish- 
able. 

Takahashi is also distinguishable because it concerned an eo nomine 
provision for plywood that was without limitation. As a result, any form 
of plywood would be classifiable under that provision. Jd. at 46. As the 
government has argued, under American Hardboard, TSUS item 
245.30 is not an unlimited eo nomine provision but is limited to material 
commercially susceptible to multiple uses. A form of hardboard that 
does not have multiple uses is excluded from classification under that 
item. In this context, the threshold for a commercially significant multi- 
ple uses appears to be something more than 10% alternative use. 

Having considered Customs’ classification both independently and in 
relation to the plaintiff's proposed classification and the government’s 
alternative classification, see Jarvis Clark Co. v. United States, 2 Fed. 
Cir. (T) 70, 75, 733 F.2d 873, 878, reh’g denied, 2 Fed. Cir. (T) 97, 739 
F.2d 628 (1984), the Court finds plaintiff has overcome the presumption 
of correctness attaching to Customs’ classification. See 28 U.S.C. 
§ 2639(a)(1) (1988). The imported merchandise has been advanced be- 
yond hardboard; a new and different product has been produced. While 
10% of this merchandise is put to a use other than wall or ceiling panell- 
ing, that amount is not sufficient to make it a material with a variety of 
uses. See United States v. Quality Marble & Granite Co., 48 CCPA 50, 
C.A.D. 763 (1960). 

The government raises several objections to this conclusion. First, it 
contends the variety of uses for the merchandise demonstrates it is 
merely one form of hardboard. The Court has already found those other 
uses to be insufficient to make this merchandise classifiable as an input 
material. 

Second, the government asserts this Court’s conclusion will conflict 
with Congressional intent by “eviscerating” many provisions in Sched- 
ule 2, Part 3, TSUS. This argument is based on the mistaken assump- 
tion that the Court’s holding allows articles with divergent uses to be 
classified as manufactured articles. The Court’s holding is based on the 
controlling authority of the Court of Appeals and is limited to the mer- 
chandise at issue in this action. The Court expresses no opinion whether 
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the result would have differed if less than 90% of the merchandise sold 
was used as wall panels or ceiling tile. 

Further, the Tariff Schedules indicate that building boards of ply- 
wood or gypsum would not fall within the provision for building board. 
Plywood is specifically defined in headnote 1(b), Part 3, Schedule 2, 
TSUS. Building board made of plywood is, therefore, both more specifi- 
cally described and specially provided for under the provisions for ply- 
wood. Similarly, building boards of gypsum or plaster are also more 
specifically described and specially provided for under the provisions for 
gypsum and plaster board. The Court’s holding, therefore, does not un- 
duly expand the scope of the building board provision. 

Finally, the government’s reliance on industrial hardboard standards 
is misplaced. Industrial or commercial standards are useful in ascer- 
taining the commercial meaning of a tariff term. See Toyota Motor Sales 
v. United States, 7 CIT 178, 182-83, 585 F. Supp. 649, 653-54 (1984), 
aff'd, 3 Fed. Cir. (T) 93, 753 F.2d 1061 (1985). In this case, however, the 
TSUS provision predates the commercial standard. The standard, 
therefore, does not reflect the congressional understanding of the term 
“hardboard” at the time the TSUS provision was enacted. 


II. Burtpinc Boarps 


Plaintiff claims the proper classification of its merchandise is under 
item 245.90, TSUS, covering building boards, whether or not face fin- 
ished, of vegetable fibers. Building boards are defined in the TSUS as 


“[planels of rigid construction, including tiles and insulation board, 
chiefly used in the construction of walls, ceilings, or other parts of build- 
ings.” Headnote 1(e), Part 3, Schedule 2, TSUS; American Hardboard, 
12 CIT at 717. There appears to be no dispute as that plaintiff's mer- 
chandise is panels of rigid construction chiefly used in the construction 
of walls, ceilings, or other parts of buildings. 


III. LAMINATED BuILDING BoarpDs 

The government’s proposed alternative classification is as laminated 
building boards under item 245.80, TSUS. The government, however, 
has not briefed this issue and, in the event the Court finds the merchan- 
dise is not hardboard, seeks additional time for discovery and briefing. 
Plaintiff opposes this request asserting the government should have 
pursued this issue in a more timely manner. 

The government contends it sought no discovery on the lamination 
issue because it was satisfied with deposition testimony from plaintiff's 
witness. The government now claims the witness “dramatically 
changed” his testimony at trial. Accordingly, the government seeks fur- 
ther proceedings on this issue. 

At trial, the parties were advised that the Court might refer the case to 
Customs if it became necessary to reach the lamination issue. 


CONCLUSION 


While it is clear that the merchandise has a variety of commercial ap- 
plications, the Court finds the merchandise has been sufficiently ad- 
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vanced that it is no longer an input material commercially susceptible to 
multiple uses classifiable as hardboard under item 245.30, TSUS. Con- 
sequently, the issue of lamination must be decided. Customs is ordered 
to advise the Court within 30 days whether it wishes to pursue its alter- 
native classification under TSUS item 245.80. If it so advises the Court, 
the action will be remanded for appropriate administrative action. Ifthe 
Court is not so advised, judgment will be entered in favor of plaintiff. 


(Dated August 16, 1991) 


DiCar.o, Judge: Pursuant to Rule 59 of the Rules of this Court, defen- 
dant moves for rehearing of this Court’s decision in Arthur J. 
Humphreys, Inc. v. United States,15CIT__, 764 F. Supp. 188 (1991). 
The Court grants defendant’s motion for rehearing and finds the mer- 
chandise is not classifiable as hardboard, whether or not face finished, 
other. Accordingly, judgment is entered in favor of plaintiff. 


BACKGROUND 

The background to this case is set forth in the Court’s prior opinion. 
The Court found plaintiff had overcome the presumption of correctness 
in Customs’ classification and the merchandise is not classifiable as 
hardboard, which is an input material commercially susceptible to a va- 
riety of uses. Humphreys,15CITat__, 764 F. Supp. at 192. See also 28 
U.S.C. § 2639(a)(1) (1988)(presumption of correctness); W.Y. Moberly, 
Inc. v. United States, 924 F.2d 232, 237 (Fed. Cir. 1991)(presumption of 
correctness). 


DISCUSSION 

Under Rule 59(a)(2) of the Rules of this Court, “[a] * * * rehearing 
may be granted * * * for any of the reasons for which rehearings have 
heretofore been granted in suits in equity in the courts of the United 
States.” A motion for rehearing is addressed to the sound discretion of 
the trial court. Sharp Elecs. Corp. v. United States,14CIT __, 729 F. 
Supp. 1354, 1355 (1990); RSI (India) Put., Ltd. v. United States, 12 CIT 
594, 595, 688 F. Supp. 646, 647 (1988), aff'd, 7 Fed. Cir. (T) 100, 876 F.2d 
1571 (Fed. Cir. 1989). Rehearing is appropriate where there is a funda- 
mental or significant flaw in the original proceeding. Brookside Veneers, 
Ltd. v. United States, 11 CIT 197, 197, 661 F. Supp. 620, 621 (1987), 
rev'd on other grounds, 6 Fed. Cir. (T) 121, 847 F.2d 786, cert. denied, 
488 U.S. 943 (1988). 

The purpose of a rehearing is not to relitigate. Belfont Sales Corp. v. 
United States, 12 CIT 916, 917, 698 F. Supp. 916, 918 (1988), aff'd, 878 
F.2d 1413 (Fed. Cir. 1989). Nevertheless, the Court is mindful of its obli- 
gation to see that merchandise is correctly classified. See Jarvis Clark 
Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878, reh’g de- 
nied, 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984). Defendant has raised sev- 
eral new arguments and has more clearly articulated its previous 
arguments. The Court in its discretion will reconsider its decision. 
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I. DEDICATION TO A PARTICULAR USE 


Defendant first argues the Court’s application of United States v. 
Quality Marble and Granite Co.,48 CCPA 50, C.A.D. 763 (1960) is incor- 
rect as a matter of law. According to defendant, the eo nomine provision 
for other hardboards, whether or not face finished, includes merchan- 
dise which, absent that provision, would fall into the residual provision 
for building boards not specially provided for. Defendant’s Memoran- 
dum in Support of Defendant’s Motion for Rehearing, 7. Consequently, 
even if 100% of the merchandise were used as wall or ceiling covering, 
the eo nomine provision for hardboard prevails. 

This argument is contrary to the decision in American Hardboard 
Ass’n v. United States, 12 CIT 714, 717 (1988), which held that hard- 
board is an input material commercially susceptible to a variety of uses. 
That holding is consistent with the Tariff Classification Study (“TCS”) 
statement that “[h]ardboard is used chiefly in construction, in cabinet 
and millwork, in furniture and fixtures, and other fabricated and indus- 
trial products * * *.” 4 TCS at 67. As was the case in American Hard- 
board, if 100% of the material were employed as wall covering, it would 
not be susceptible to a variety of uses such as those listed in the TCS and 
would, therefore, not be classifiable as a form of hardboard. 

Defendant next argues that unlike the situation in Quality Marble, 
the TSUS provisions at issue disclose a congressional intention that 
building boards made of hardboard be excluded from classification as 
building board. As evidence for this proposition, defendant cites the 
TCS which states: “all fiber building boards (except hardboard and gyp- 
sum board) are provided in item 245.90 * * * [as building boards not spe- 
cially provided for].” 4 TCS at 69 (emphasis added). From this, 
defendant asserts that hardboard building boards or gypsum building 
boards are specifically excluded from classification as building boards. 
Defendant’s Memorandum at 8. 

Defendant’s argument ignores the effect of the Court’s factual deter- 
mination that the merchandise has been processed to the extent that it 
is no longer hardboard. While the merchandise is fiber building board, it 
cannot properly be said that the TCS specifically excludes it from classi- 
fication under item 245.90, TSUS. Hardboard has a variety of uses; this 
merchandise does not. Consequently, it is classifiable with all other fi- 
ber building boards under item 245.90, TSUS. 

Finally, defendant argues because the 10% alternative use of plain- 
tiffs merchandise is not fugitive, this action is distinguishable from 
Quality Marble and A.P. Baldechi & Son v. United States, 56 CCPA 112, 
C.A.D. 963, 420 F.2d 756 (1969). Defendant’s Memorandum at 11. Qual- 
ity Marble does not state that other uses of the imported merchandise 
were fugitive. Baldechi was based on an application of Quality Marble 
and did not turn on whether alternative uses of the merchandise were 
fugitive. Accordingly, defendant’s argument is unpersuasive. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 


II. ABSURD OR ANOMALOUS RESULTS OF THE CouRT’s PRIOR RULING 


Defendant maintains the Court’s original determination will lead to 
absurd and anomalous results. Defendant’s Memorandum at 12. Defen- 
dant’s first example of an absurd result is the fact that under the Court’s 
ruling, the merchandise is building board because it is used 90% or more 
of the time as wall covering. Despite this, face finished plywood, particle 
board and gypsum board, all of which are used 95% or more of the time as 
wall covering are not building board. 

The Court has stated its opinion that plywood and gypsum board are 
more specifically defined in the TSUS and that hardboard is a limited 
classification. Plywood and gypsum board are not similarly limited and, 
therefore, are in no danger of falling into the basket provision for build- 
ing board. See Humphreys, 15 CIT at __, 764 F. Supp. at 193. 

Defendant next argues that the Court’s reliance on the use of the mer- 
chandise is absurd because as use changes over time, classification of the 
merchandise may have to change. Building board is defined as being 
chiefly used in construction. Headnote 1(e), TSUS, Schedule 2, Part 3. 
Hardboard is an input material susceptible to multiple uses. Use, there- 
fore, is relevant to the classification of the merchandise. The Court as- 
sumes Customs has substantial expertise in dealing with use provisions 
and that no new administrative burden will fall to Customs as a result of 
this holding. Defendant’s argument is, therefore, unpersuasive. 

Defendant also cites numerous facts to support its assertion that the 
merchandise is not precluded from the uses to which hardboard and face 
finished hardboard are put. The Court acknowledges the merchandise is 
not precluded from these uses and that the merchandise moves in the 
same channels of commerce at similar prices as hardboard. Neverthe- 
less, the Court is left with the fact that the merchandise does not havea 
variety of uses and the limitation on the TSUS item for hardboard. 
Given this limitation and the holding in Quality Marble, it is not absurd 
to classify this extensively processed merchandise as something other 
than hardboard. 

Defendant next argues the definition of “face finished” in Headnote 2 
to Schedule 2, Part 3, TSUS requires the Court reverse its prior ruling. 
Headnote 2 states face finished means “that one or both surfaces of a 
panel or board have been treated with creosote or other wood preserva- 
tives, or with fillers, sealers, waxes, oils, stains, varnishes, paints, or 
enamels, or have been overlaid with paper, fabric, plastics, base metal or 
other material.” From this, defendant argues a hardboard panel over- 
laid with base metal that has been edgeworked, machined, embossed 
and printed with a design would remain classifiable as face finished 
hardboard. Defendant’s Memorandum at 16. 

In American Hardboard, the court held the language “whether or not 
face finished” does not prevent merchandise which has undergone other 
sorts of processing from classification under the eo nomine provision for 
hardboard. American Hardboard, 12 CIT at 716. Nevertheless, neither 
the headnote nor American Hardboard provide that hardboard which 
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has undergone all of the processes mentioned in defendant’s argument 
remains classifiable as a form of hardboard. Moreover, while the Court 
does not decide the question, the use of the disjunctive “or” in the head- 
note appears to indicate that if hardboard were preserved with creosote 
and overlaid with base metal or otherwise processed, it would be more 
than face finished. It appears, therefore, the merchandise is something 
other than face finished hardboard. 


III. AMERICAN HARDBOARD AND THE COMMON AND COMMERCIAL 
MEANING OF HARDBOARD 


Defendant’s last argument is that the Court’s ruling is inconsistent 
with the decision in American Hardboard as well as the common and 
commercial meaning of hardboard. On this point, defendant first main- 
tains the Court erred by comparing the merchandise to “standard hard- 
board” classifiable under items 245.00 through 245.20, TSUS, rather 
than to face finished hardboard classifiable under TSUS item 245.30. 
Defendant’s Memorandum at 20. 

The question before the Court is whether the merchandise falls 
within the common and commercial meaning of face finished hard- 
board. Following American Hardboard, the Court’s analysis centered 
on whether the merchandise is an input material commercially suscep- 
tible to multiple uses. Having found guidance in answering this ques- 
tion in a decision of the Court of Appeals, the Court applied the analysis 
found in Quality Marble. To the extent the Court referred to standard 
hardboard, see Humphreys,15CITat__, 764 F. Supp. at 192, that ref- 
erence was for illustrative purposes and did not affect the outcome of the 
case. The Court finds, therefore, any error it committed in referring to 
standard hardboard to have been immaterial. 

Defendant next contends the Court erred in failing to accept the defi- 
nition of hardboard from an industrial commercial standard (“CS 
251-63”). Defendant’s Memorandum at 20. The Court rejected defen- 
dant’s arguments based on CS 251-63 because the industry adopted the 
standard the year after Congress promulgated the TSUS. CS 251-63 is, 
therefore, not evidence of Congressional intent. Humphreys, 15 CIT at 
____, 764 F. Supp. at 193. Defendant offers numerous cases where the 
Court allegedly relied on subsequent definitions as evidence of Congres- 
sional intent. See, e.g., Daw Indus., Inc. v. United States, 1 Fed. Cir. (T) 
146, 147 n.4, 714 F.2d 1140, 1141 n.4 (1983); Nippon Kogaku, Inc. v. 
United States, 69 CCPA 89, 93 n.2, 673 F.2d 380, 382 n.2 (1982); Toyota 
Motor Sales, Inc. v. United States, 7 CIT 178, 182, 585 F. Supp. 649, 653, 
aff'd, 3 Fed. Cir. (T) 93, 753 F.2d 1061 (1985). 

The cases defendant cites do not require this Court to give significant 
weight to a subsequent definition. In Daw Indus., the question was the 
meaning of the term “prosthesis.” The trial court relied on several dic- 
tionary definitions but did not state the year of publication for the refer- 
ences. See Daw Indus., 5 CIT at 20-21, 561 F. Supp. at 439 (1983). In the 
next paragraph, the Court looked at the Summaries of Trade and Tariff 
Information which, because they were published after the enactment of 
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TSUS, the Court stated are not evidence of Congressional intent but 
may be evidence of administrative practice. Jd. at 21, 561 F. Supp. at 
439. 

On appeal, the Federal Circuit agreed with the trial court and did not 
address the meaning of prosthesis. See Daw Indus., 1 Fed. Cir. (T) at 
147, 714 F.2d at 1141. In a footnote, the Federal Circuit cited two medi- 
cal dictionaries; one published in 1970 and the other in 1981 together 
with a 1965 and a pre-TSUS 1951 edition of the latter reference. Id. at 
147 n.4, 714 F.2d at 1141 n.4. 

In Nippon Kogaku, the Court of Appeals cited, in a footnote, a post- 
TSUS dictionary definition of a term as support for a proposition that 
was not in question. Nippon Kogaku, 69 CCPA at 93 n.2, 673 F.2d at 382 
n.2 (1982). Despite this reference, the court’s analysis focused almost 
exclusively on the TCS which was prepared prior to the TSUS in con- 
templation of the revised rate tariff schedules. 

In Toyota, this court stated “the meaning to be given a descriptive 
term used in a tariff act is that which it had at the time of the law’s enact- 
ment. A subsequent definition may not be used to expand the meaning 
of aterm, but is an aid to clarifying it.” Toyota, 7 CIT at 182, 585 F. Supp. 
at 653 (citations omitted). The subsequently established commercial 
standard, therefore, does not reflect the meaning of hardboard at the 
time of the enactment of the TSUS. The Court’s analysis of the TCS and 
its prior decision in American Hardboard convinced the Court the term 
hardboard was sufficiently clear to obviate the need for further analysis 
based on subsequent definitions. Furthermore, defendant’s reliance on 
CS 251-63 is an attempt to broaden the meaning of hardboard beyond 
merchandise having multiple uses to encompass articles having more 
limited applications. The Court, therefore, did not err in failing to give 
the proper weight to CS 251-63. 

Defendant’s remaining arguments go to the processing to which the 
merchandise was subjected during manufacturing. Defendant’s Memo- 
randum at 25-27. Defendant argues none of the individual processes is 
sufficient to advance the merchandise beyond hardboard. The Court, 
however, considered the merchandise in its final condition. Based on its 
consideration of the merchandise as a whole, as well as the use and mar- 
keting of the merchandise, the Court found it to have been advanced be- 
yond the input material hardboard, whether or not face finished. 


CONCLUSION 


Defendant’s arguments have not convinced the Court that it in error 
or that there was a fundamental or significant flaw in the original pro- 
ceeding. To the extent defendant raised additional arguments in this 
motion, the Court has considered them and finds them to be reiterations 
of arguments previously considered or otherwise not persuasive. Ac- 
cordingly, the Court adheres to the reasoning and decision enunciated 
in its prior opinion. As defendant has abandoned its alternative classifi- 
cation, see Humphreys,15CITat___, 764 F. Supp. at 193, judgment is 
rendered in favor of plaintiff. 
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Plaintiffs challenge Commerce’s remand determination countervailing the Indian gov- 
ernment’s program to reimburse iron-metal castings exporters. 

Held: Commerce’s determination that plaintiffs failed to establish the world-market 
price under item (d) of the Illustrative List of Export Subsidies is supported by substantial 
evidence and is in accordance with law. 

[The remand result is affirmed, and the action is dismissed. ] 
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MEMORANDUM OPINION 

DiCaro, Chief Judge: Plaintiffs, importers of iron-metal castings 
from India, move for second remand contesting the Department of Com- 
merce’s remand determination countervailing the entire subsidy pro- 
vided by the Indian government to iron-metal castings exporters under 
India’s International Price Reimbursement Scheme (IPRS). Certain 
Iron-Metal Castings From India, (Dep’t Comm. March 16, 1992) (re- 
mand determination). This court has jurisdiction pursuant to 28 U.S.C. 
§ 1581(c) (1988) and 19 U.S.C. § 1516a(a)(2)(B)(iii) (1988). 

The court previously remanded the result of the 1985 countervailing 
duty administrative review of certain iron-metal castings from India 
and ordered Commerce to examine the IPRS program in light of item (d) 
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of the Illustrative List of Export Subsidies (List), Annex A to the Agree- 
ment on Interpretation and Application of Articles VI, XVI and XXIII of 
the General Agreement on Tariffs and Trade. Creswell Trading Co., Inc. 
v. United States, 16 CIT , 783 F. Supp. 1418 (1992). Under the ex- 
ception of item (d), provision of goods by governments is not counter- 
vailable if the terms of such provision are not more favorable than those 
“commercially available on world markets to their exporters.” 

In its draft remand determination, Commerce applied the exception 
under item (d) and examined whether the IPRS payments exceeded the 
difference between the claimed world-market prices and the Indian do- 
mestic prices of pig iron. Commerce calculated the excess subsidy and 
recalculated the countervailing duty rates, which were lower than in the 
original review determination. Commerce, however, reversed its posi- 
tion in its final remand determination and decided to countervail the en- 
tire amount of the IPRS payments. Commerce determined that no 
portion of the IPRS payments can be justified under the exception of 
item (d) because it found that the record does not substantiate a world- 
market price for pig iron. The court affirms Commerce’s conclusion that 
plaintiffs failed to carry out their burden of proving world-market 
prices. 

At issue is whether it was reasonable for Commerce to determine 
plaintiffs failed to meet their burden in establishing the terms and con- 
ditions that are commercially available on world markets of pig iron to 
claim that the IPRS payments are not countervailable under the excep- 
tion of item (d). Although the parties agreed during the oral argument 
that item (d) does not require a quotable world-market price, they stipu- 
lated for the purpose of this proceeding that the phrase “world-market 
price” refers to the terms or conditions that are commercially available 
on world markets for the IPRS payments to be non-countervailable un- 
der the exception. 

Plaintiffs contend that they do not have the burden of establishing the 
world-market prices which were prevalent at the time, but the provision 
only requires them to establish a price that was available to Indian ex- 
porters on world markets. They argue that the record is sufficient to es- 
tablish a world-market price because it can be proved that the IPRS 
payments did not provide pig iron to Indian casting exporters at the 
terms more favorable than those available to Indian exporters on world 
markets. 

Item (d) of the List provides: 


(d) The delivery by governments or their agencies of imported or 
domestic products or services for use in the production of exported 
goods, on terms or conditions more favorable than for delivery of 
like or directly competitive products or services for use on [sic] the 
production of goods for domestic consumption, if (in the case of 
products) such terms or conditions are more favorable than those 
commercially available on world markets to its [sic] exporters. 
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H.R. Doc. No. 153, Pt. I, 96th Cong., 1st Sess. 295 (1979) (emphasis 
added). To qualify for the item (d) exception, it has been Commerce’s 
practice to require a rebate system which assures that the subsidy when 
granted would not be more favorable than the terms on world markets 
rather than a system which later might turn out to be non-countervail- 
able. See e.g., Oil Country Tubular Goods from Taiwan 51 Fed. Reg. 
19,583 (Dep’t Comm. 1986) (final neg.) (applying the exception of item 
(d) when the international price was based on the landed, duty-free 
price); Steel Wire Nails from the Republic of Korea, 47 Fed. Reg. 39,549 
(Dep’t Comm. 1982) (final neg.) (applying the exception of item (d) 
when the world-market price was assured because the supply from for- 
eign sources were available to export producers). 

When the statute is not clear, and the agency has made an interpreta- 
tion, the court must examine the agency’s interpretation as to whether 
it is “based on a permissible construction of the statute.” Chaparral 
Steel Co. v. United States,8 Fed. Cir.(T)____,_—_—, 901 F.2d. 1097, 1101 
(1990) (quoting Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 843 (1984)). 

Here, Commerce, consistent with its practice, construed item (d) to 
require more evidence of world-market prices than the information 
plaintiffs provided to show that the IPRS payments were not counter- 
vailable. First, Commerce found that plaintiffs did not establish terms 
commercially available on world markets because the ”international” 
prices used by the Indian government in determining the amount of the 
IPRS payments were constructed benchmark prices, which were based 
either on an outdated government contract from two years prior to the 
period of investigation or on a mere price quotation for foreign pig iron. 
Second, Commerce found that the Indian government had no means of 
assuring that the IPRS program did not provide excessive rebates when 
the IPRS payments were made. 

Plaintiffs argue it should be immaterial in determining counter- 
vailability of the IPRS program whether the Indian government was 
aware of what the world-market price was to ensure that the subsidy 
would be non-countervailable when the IPRS payments were made. 
However, the court’s “duty is not to weigh the wisdom of, or to resolve 
any struggle between, competing views of the public interest, but rather 
to respect legitimate policy choices made by the agency in interpreting 
and applying the statute.” Suramerica de Aleaciones Laminadas, C.A. 
v. United States, 10 Fed. Cir.(T)___,__s«, 966 F.2d 660, 665 (1992). 
The court finds Commerce’s construction of item (d) reasonable. 

The court shall affirm Commerce’s determination if it is supported by 
substantial evidence. See 19 U.S.C. § 1516a(b)(1)(B) (1988). “Substan- 
tial evidence ‘is something less than the weight of the evidence, and the 
possibility of drawing two inconsistent conclusions from the evidence 
does not prevent an administrative agency’s finding from being sup- 
ported by substantial evidence.’” Matsushita Elec. Indus. Co. v. United 
States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) (quoting Consolo 
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v. Federal Maritime Comm’n, 383 U.S. 607, 619-20 (1966)). The record 
shows that the Engineering Export Promotion Council (EEPC) refer- 
ence prices used by the Indian government for the calculation of the 
IPRS was constructed by the Indian government, R. 550, that the refer- 
ence price used for the first ten months of 1985 was based on a 1983 gov- 
ernment contract price, R. 132-33, and that the Indian government was 
not aware of the world-market price at the time the subsidy was granted. 
Id. Based on this evidence, Commerce concluded that plaintiffs “failed 
to carry their burden of proof regarding the nature of these prices” be- 
cause “it is far from clear just what is the EEPC reference price and what 
is the world-market price, if any, for pig iron.” Final Remand at 7. The 
court finds that Commerce’s conclusion is supported by substantial evi- 
dence and affirms the remand determination. 

Since the court finds Commerce’s determination that plaintiffs failed 
to establish world-market price is supported by substantial evidence, it 
need not address plaintiffs’ challenge on Commerce’s determination 
that the IPRS payments are not directly related to the amount of pig 
iron contained in the exported castings. 

This action is dismissed. 


(Slip Op. 92-148) 


SEARS ROEBUCK AND Co., PLAINTIFF Vv. UNITED STATES, DEFENDANT 
Court No. 87-09-00946 
[Remand determination affirmed.] 
(Dated August 28, 1992) 


Barnes, Richardson & Colburn (Donald J. Unger and Brian F. Walsh) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Nancy M. Frieden); Stephen Berke, U.S. Customs Service, 
for defendant. 


MEMORANDUM OPINION 

DiCaro, Chief Judge: In Sears Roebuck & Co. v. United States, 16 
CIT __, Slip Op. 92-60 (April 27, 1992), the court remanded this action 
to Customs, holding that plaintiff had overcome the presumption of cor- 
rectness attaching to Customs’ classification of camcorders as a combi- 
nation article consisting of a television camera and a tape recorder 
under item 685.49, of the Tariff Schedules of the United States (TSUS). 
The court found that the merchandise, described in plaintiff's invoices 
as a “color video sound camera (video camera & recorder),” did not con- 
sist of a television camera. Sears Roebuck & Co.,16CITat___, Slip Op. 
92-68 at 6. 
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Upon remand, Customs reclassified the merchandise under item 
685.40, TSUS, as “Radiotelegraphic and radiotelephonic transmission 
and reception apparatus: * * * Tape recorders * * * and parts thereof: 
Other than audio machines: Video: * * * Color: * * * Cartridge or cas- 
sette.” Customs maintained that its original classification was correct 
and stated that it intended to assert its original classification should an 
appeal be taken from a final judgment of this court. 

Plaintiff informed the court that it has no interest in challenging the 
remand determination because the duty rates of its proposed alterna- 
tives were equal to or exceeded the duty rate under item 685.40, TSUS. 
Plaintiff noted that the court could find classification under item 
685.40, TSUS, was against the weight of the evidence and referred the 
court to portions of its original briefs which alleged that the merchan- 
dise did not consist of a tape recorder. Although item 685.40 was one of 
its proposed alternatives, plaintiff maintains that the merchandise is 
properly classifiable as an electrical article, not specifically provided for, 
under item 688.42, TSUS. 


DISCUSSION 


In Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 
873, 878, reh’g denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984), the Court 
of Appeals for the Federal Circuit stated that this court is “required to 
reach acorrect result” in every case. This “court must consider whether 
the government’s classification is correct, both independently and in 
comparison with the importer’s alternative.” Id., 733 F.2d at 878. 
Therefore, the issue is whether Customs correctly classified the mer- 
chandise as a tape recorder. This determination is presumed to be cor- 
rect. 28 U.S.C. § 2639(a)(1) (1988). 

The court is to determine the meaning of a tariff term as of the time of 
enactment of the provision. Sears, Roebuck & Co. v. United States, 46 
CCPA79, 82, C.A.D. 701 (1959). The TSUS provision for tape recorder is 
an eo nomine provision, which in the absence of limitations or a contrary 
legislative intent, includes all forms of the product. Tomoegawa USA, 
Inc. v. United States, 12 CIT 112, 116, 681 F. Supp. 867, 870, aff'd in 
part, vacated and remanded in part, 7 Fed. Cir. (T) 29, 861 F.2d 1275 
(1988). 

In its brief, plaintiff asserts that the portion of the merchandise which 
the government claims is a tape recorder is, in fact, a video cassette re- 
corder which records visual images and sound. Plaintiff contends the 
term “tape recorder” was commonly understood at the time of enact- 
ment of the provision to include only recorders of sound. See Webster’s 
New International Dictionary of the English Language, Second Edition, 
Unabridged (1961) (defining tape recorder as a magnetic recorder). 

Plaintiff acknowledges that while not in common use, video tape re- 
corders existed at the time of enactment of the provision. Plaintiff's 
Brief at 36. Also, the TSUS as enacted contained a provision for “Mag- 
netic video tape on which pictures or pictures and sound have been re- 
corded,” item 724.12, which indicates Congress knew that magnetic 
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video tapes were articles of commerce. Since Congress made no separate 
provision for video tape recorders, even though it knew of video taping, 
it can be concluded that Congress intended to include video tape record- 
ers under the tariff provision for tape recorders. See St. Regis Paper Co. 
v. United States, 11 CIT 601, 606 (1987). This conclusion is consistent 
with one “of the purposes of the TSUS, insofar as schedule 6 is con- 
cerned, [which] was to reduce the importance of the basket provisions of 
the Tariff Act of 1930.” NECO Elec. Prods. v. United States,14CIT__, 
___, Slip Op. 90-26 at 22 (March 19, 1990)(quoting Hawaiian Motor 
Co. v. United States, 67 CCPA 42, 46, C.A.D. 1241, 617 F.2d 286, 289 
(1980)). 

Where merchandise has a primary function and a subordinate inci- 
dental function, the primary function governs classification of the mer- 
chandise. Carling Elec. Co. v. United States, 7 CIT 303, 310, 592 F. Supp. 
667, 672 (1984), aff'd, 3 Fed. Cir. (T) 109, 757 F.2d 1285 (1985); see also, 
Digital Equip. Corp. v. United States, 8 Fed. Cir.(T) at __, 889 F.2d 
267, 268 (1989) (“The courts have uniformly held that merchandise 
which constitutes more than a particular article or which has additional 
nonsubordinate or coequal functions is not classifiable as that article.”). 

In Sears, Roebuck & Co.,16CITat___, Slip Op. 92-60 at 7, the court 
found the primary purpose of the merchandise is to produce a tape of 
what appears before the lens. The evidence demonstrates that when 
connected to a television receiver, the merchandise can be used to record 
television programs and view video tapes. Although the merchandise 
may be able to record in only one speed and lacks a tuner, Tr. at 37 & 
96-98, the TSUS provision for tape recorder includes all forms of the 
product. 

While the merchandise can be connected to a local monitor for live 
monitoring, this function is not described in the owner’s manual. Tr. at 
108. One of plaintiff's witnesses testified, id., and the Court finds that 
the merchandise’s ability to perform live monitoring is subordinate to 
its primary function of recording scenes. Other features of the merchan- 
dise, such as auto-focus, manual focus, power zoom, macro focus, auto- 
iris, fade-in, fade-out and date setting are features which assist and 
improve the merchandise’s ability to produce a recording. 


CONCLUSION 


Because the primary function of the merchandise is that of a tape re- 
corder, the description under the eo nomine provision for tape recorder 
is more specific than item 688.42, TSUS, an electrical article, not specifi- 
cally provided for. See, e.g., Terumo Corp. v. United States, 8 CIT 44, 45 
(1984) (citing United States v. Astra Trading Corp., 44 CCPA 8, C.A.D. 
627 (1956)). The Court holds, therefore, that plaintiff has not overcome 
the presumption that the merchandise is properly classified under item 
685.40, TSUS. See 28 U.S.C. § 2639(a)(1). 
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(Slip Op. 92-149) 
NoVACHEM, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-06-00415 


The court affirms Commerce’s use of the best information available in selecting Thai- 
land as the surrogate and its use of U.S. sales, general and administrative expenses in cal- 
culating the foreign market value of potassium permanganate from the People’s Republic 
of China. 

(Affirmed. ] 


(Decided August 28, 1992) 


Baker & McKenzie (Thomas Peele and Steven F. Fabry) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta Melnbrencis 
and Paul Herrup); David W. Richardson, Office of Chief Counsel for Import Administra- 
tion, United States Department of Commerce, of counsel, for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar.o, Chief Judge: Plaintiff, an importer of Chinese potassium 
permanganate, challenges the Department of Commerce’s calculation 
of foreign market value in Potassium Permanganate from the People’s 
Republic of China, 56 Fed. Reg. 19,640 (Dep’t Comm. 1991) (final ad- 
min. review). Plaintiff contests Commerce’s selection of Thailand as the 
surrogate economy country for the People’s Republic of China (PRC). 


Plaintiff further contests Commerce’s use of U.S. industry data in the 
absence of Thai data for sales, general and administrative expenses. The 
Court has jurisdiction under 28 U.S.C. § 1581(c) (1988). Commerce’s de- 
termination is affirmed. 


BACKGROUND 

On January 31, 1990, petitioner, Carus Chemical Company, re- 
quested Commerce to conduct an administrative review of 1989 entries 
of potassium permanganate from the PRC. In anticipation that Com- 
merce would determine the PRC has a nonmarket, state-controlled 
economy and may be required to use data from a market economy, see 19 
U.S.C. § 1677b(c) (1988), petitioner filed on March 16, 1990 a submis- 
sion suggesting that Thailand be used as the surrogate for the adminis- 
trative review and the use of other surrogates for the valuation of factors 
of production for which there was no Thailand information. R. Doc. 11. 
Thailand was used as the surrogate in the original antidumping investi- 
gation. See Potassium Permanganate from the People’s Republic of 
China, 48 Fed. Reg. 57,347 (Dep’t Comm. 1983) (final). 

On March 23, 1990, Commerce forwarded antidumping question- 
naires to the China National Chemicals Import and Export Corporation, 
production facilities of potassium permanganate, and the eight Hong 
Kong resellers of potassium permanganate listed in petitioner’s review 
request. R. Docs. 14, 15 & 41. Letters accompanying the questionnaires 
provided that the parties had 60 days to submit their responses and that 
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lack of a response might result in Commerce proceeding on the best in- 
formation available. R. Docs. 14 & 15. 

Plaintiff requested that it be considered a party to the proceeding and 
asked for copies of the antidumping law and regulations and question- 
naires, which Commerce forwarded to plaintiff on August 16, 1990. R. 
Doc. 25. Commerce also informed plaintiff that it would be considered 
an interested party and would receive future Federal Register notices. 
Id. Plaintiff was not served with any other documents, however, until 
after the preliminary results were published. Plaintiff does not raise 
this issue as an independent basis of relief. Pl’s Br. at 3. 

On the same day, Commerce sent follow-up letters to the Chinese pro- 
ducers and Hong Kong resellers stating that no responses had been re- 
ceived. R. Docs. 27 & 28. The letters also stated that unless their 
responses had been mailed within 60 days of the date of receipt of the 
questionnaires they would not be used and Commerce may proceed on 
the best information otherwise available. R. Docs. 27 & 28. 

On August 27, 1990, petitioner submitted information, using Thai- 
land as the surrogate, for Commerce to consider in the event that the 
Chinese producers failed to submit responses. R. Doc. 35. The highest 
margin percentage calculated by the petitioner was 128.94%. R. Doc. 41 
at 5. 

Commerce relied upon petitioner’s submissions as the best informa- 
tion available, because it did not receive responses from the Chinese pro- 
ducers, and established a preliminary antidumping duty rate of 
128.94%. Potassium Permanganate from the People’s Republic of 
China, 55 Fed. Reg. 53,581 (Dep’t Comm. 1991) (prelim. admin. review). 
After briefing, a hearing and post-hearing briefing, Commerce estab- 
lished a final rate of 128.94%, the highest margin percentage contained 
in petitioner’s submissions. R. Doc. 68 at 2. 


DIscussION 
A. Use of the Best Information Available in Selection of the Surrogate: 
Plaintiff claims Commerce improperly relied upon the best informa- 
tion available in selecting Thailand as the surrogate for the PRC in cal- 
culating foreign market value under 19 U.S.C. § 1677b(c). The statutory 
provisions relating to the calculation of foreign market value provide, 
inter alia,: 
(1) [In nonmarket economy cases, Commerce] shall determine the 
foreign market value of the merchandise on the basis of the value of 
the factors of production utilized in producing the merchandise. 
* * * |The valuation of the factors of production shall be based on 
the best available information regarding the values of such factors 
in a market economy country or countries considered to be appro- 
priate by [Commerce]. 
* * Es * * * Pa 


(4) [Commerce], in valuing the factors of production * * * shall util- 
ize, to the extent possible, the prices or costs of factors in one or 
more market economy countries that are— 
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(A) at a level of economic development comparable to that of 
the nonmarket economy country * * *. 


19 U.S.C. § 1677b(c). 

Plaintiff contends that while Commerce may use the best information 
available with respect to factors of production and their values in the 
surrogate, Commerce may not use the best information available in se- 
lecting a surrogate country. According to plaintiff, Commerce has the 
responsibility of independently selecting the proper surrogate. 

The statute regarding the use of best information available provides: 


In making their determinations under [Subtitle IV of the Tariff . 
of 1930], [Commerce] and the Commission shall, whenever a 

* * * refuses or is unable to produce information cea ina 
timely manner and in the form required, or otherwise significantly 
— an investigation, use the best information otherwise avail- 
able. 


19 U.S.C. § 1677e(c) (1988). 

In reviewing an agency’s interpretation of a statute, “[i]f the statu- 
tory language is clear, then ‘that is the end of the matter; for the court, 
as well as the agency, must give effect to the unambiguously expressed 
intent of Congress.’” Chaparral Steel Co. v. United States, 8 Fed. Cir. (T) 

a , 901 F.2d 1097, 1101 (1990) (quoting Chevron U.S.A. Ince. v. 
Natural R Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984)). 
When the statute is not clear, and the agency has made an interpreta- 
tion, the court must examine the agency’s interpretation as to whether 
it is “based on a permissible construction of the statute.” Jd. It appears 
that since the selection of a surrogate under 19 U.S.C. § 1677b(c) is 
within Subtitle IV of the Tariff Act of 1930, the best information avail- 
able provision applies to selection of a surrogate. Even if it was not clear, 
Commerce’s application of the best information available provision to 
the selection of a surrogate in a nonmarket economy country review 
would be a permissible construction of the statute. 

Plaintiff argues if the best information available provision applies to 
the choice of a surrogate, the statute clearly requires noncompliance 
with an information request. According to plaintiff, since Commerce 
only requested from the Chinese producers information concerning fac- 
tors of production, there has not been a failure to comply with an infor- 
mation request concerning the selection of the surrogate, which would 
be acondition precedent to application of the best information available. 

The court recognizes the best information available statute requires 
noncompliance with an information request before Commerce may re- 
sort to the best information available. See Olympic Adhesives, Inc. v. 
United States, 8 Fed. Cir.(T)___,__——, 899 F.2d 1565, 1574 (1990). In 
this action, the Chinese respondents did not comply with Commerce’s 
requests for information. By totally failing to respond to Commerce’s 
questionnaires, the Chinese producers prevented Commerce from pro- 
ceeding to conduct a surrogate investigation, which effectively “under- 
mine[d] the administrative process and shift[ed] the burden of creating 
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an adequate record from respondents to Commerce.” Chinsung Indus. 
Co. v. United States, 13 CIT 103, 106, 705 F. Supp. 598, 601 (1989). Com- 
merce’s reliance upon the best information available in its selection of 
the surrogate was reasonable because Commerce may draw an adverse 
inference when respondents fail to cooperate. Rhone Poulenc, Inc. v. 
United States, 8 Fed. Cir.(T) __, 899 F.2d 1185 (1990) The Court of 
Appeals for the Federal Circuit has noted the best information available 
provision may be viewed as “an investigative tool, which the agency may 
wield as an informal club over recalcitrant parties or persons whose fail- 
ure to cooperate may work against their best interest.” Atlantic Sugar, 
Ltd. v. United States, 2 Fed. Cir. (T) 130, 134, 744 F.2d 1556, 1560 
(1984). Plaintiff's reliance upon Olympic Adhesives is misplaced be- 
cause that case involved Commerce’s improper application of the best 
information available to a company which had provided information. 

Plaintiff also contends that the best information available provision 
should not apply to the choice of a surrogate because foreign producers 
are in no better position to supply information about another country’s 
economy than Commerce. The record does not indicate, however, 
whether Commerce is in a better position than the Chinese government 
to possess information concerning the economic condition of third coun- 
tries. 


B. Whether the Selection of Thailand is Supported by Substantial 
Evidence: 


Plaintiff claims Commerce made no assessment of Thailand’s appro- 
priateness as a surrogate “independent of the invidious reasoning that 
it was ‘in a BIA situation,’” Pl’s Reply Br. at 17, since Commerce stated 
in its final results that it “does not consider the comparability of Thai- 
land and the PRC to be so disparate as to render Thailand an inappropri- 
ate surrogate for BIA purposes.” 56 Fed. Reg. at 19,642. Plaintiff argues 
it was unreasonable for Commerce to select Thailand as the surrogate 
because an October 1990 memorandum of Commerce’s Office of Policy 
omitted Thailand from a list of countries “most comparable” to the PRC 
in terms of per capita GNP, distribution of Labor and rate of economic 
growth. R. Doc. 40 at attachment 2. Plaintiff continues that since Thai- 
land was listed as “most comparable” in a similar memorandum dated 
December 1989, this recent omission precludes Commerce from deter- 
mining that Thailand is an appropriate surrogate. 

“Nothing in the best information rule or its legislative history defines 
a standard of investigative thoroughness.” Atlantic Sugar, Ltd., 2 Fed. 
Cir. (T) at 134, 744 F.2d at 1561. The court’s role is not to determine 
whether the information chosen by Commerce is the “best” actually 
available, but whether the choice is supported by substantial evidence 
and is in accordance with law. Manifattura Emmepi, S.p.A. v. United 
States, 16 CIT , Slip Op. 92-115 at 10 (July 20, 1992); Midland Ex- 
port, Ltd. v. United States, 16 CIT , ___, Slip Op. 92-53 at 8 n.3 
(Apr. 8, 1992). Substantial evidence is relevant evidence that “a reason- 
able mind might accept as adequate to support a conclusion.” Consoli- 
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dated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). It is something less 
than the weight of the evidence, and the possibility of drawing two in- 
consistent conclusions from the evidence does not prevent an adminis- 
trative agency’s finding from being supported by substantial evidence. 
Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1965). Also, 
Commerce may exercise discretion in determining what is the best in- 
formation available, e.g., Rhone Poulenc, Inc.,8Fed.Cir.(T)at__, 899 
F.2d at 1190; Chemical Prods. Corp. v. United States, 10 CIT 626, 634, 
645 F. Supp. 289, 295, remand order vacated, 10 CIT 819, 651 F. Supp. 
1449 (1986), and information which Commerce may use includes infor- 
mation in the petition and submissions of interested parties. 19 C.F.R. 
§ 353.37(b) (1992). 

The court may “uphold a decision of less than ideal clarity if the agen- 
cy’s path may reasonably be discerned.” Bowman Transp., Inc. v. Ar- 
kansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974). The 1990 
memorandum is not binding upon Commerce. It is a recommendation 
that Commerce focus on six countries that are “most comparable” to the 
PRC, but notes that Thailand has been used in the past as a surrogate for 
the PRC. R. Doc. 40 at attachment 2. Commerce used Thailand as a sur- 
rogate for the PRC in Industrial Nitrocellulose from the People’s Repub- 
lic of China, 55 Fed. Reg. 21,051 (Dep’t Comm. May 22, 1990) (final), 
which was published only five months before the preliminary results in 
this review. Thailand was also used as a surrogate in the investigation 
which resulted in the antidumping duty order under review. Potassium 
Permanganate from the People’s Republic of China, 48 Fed. Reg. 57,347 
(Dep’t Comm. 1983) (final). See Barium Chloride from the People’s Re- 
public of China, 53 Fed. Reg. 13,140 (Dep’t Comm. 1988) (prelim. ad- 
min. review) (Thailand used as surrogate). In addition, the record 
discloses that the World Bank places Thailand in the same economic 
classification as two of the countries listed in the 1990 memorandum. R. 
Doc. 62 at 23. 

Under these circumstances, the Court finds Commerce’s selection of 
Thailand as a surrogate was reasonable and supported by substantial 
evidence. “A [best information available] rate need not be a perfect rate; 
it is simply the rate Commerce finds most suitable in the particular cir- 
cumstances, which is also supportable.” Smith Corona Corp. v. United 
States,16CIT _,__, Slip Op. 92-104 at 12 (July 10, 1992). 


C. Sales, General and Administrative Expenses: 


Plaintiff challenges Commerce’s use of sales, general and administra- 
tive expenses for industries in the United States in calculating foreign 
market value. Plaintiff argues even if Commerce properly selected Thai- 
land as the surrogate, in the absence of Thai data for sales, general and 
administrative expenses, Commerce should have applied the statutory 
minimum rate of 10%, 19 U.S.C. § 1677b(e)(1)(B)() (1988), because it is 
Commerce’s practice to use the statutory minimum rate when proper 
surrogate information is inadequate. 
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The determinations cited by plaintiff indicate, however, that Com- 
merce has used the statutory minimum rate when the record contains 
no data for sales, general and administrative expenses, despite coopera- 
tion from the respondents. See Tapered Roller Bearings and Parts 
Thereof, Finished or Unfinished, from the Republic of Romania, 56 Fed. 
Reg. 41,518, 41,520 (Dep’t Comm. 1991) (final admin. review); Spar- 
klers from the People’s Republic of China, 55 Fed. Reg. 51,743 (Dep’t 
Comm. 1990) (final). When a respondent had only been partially coop- 
erative, Commerce used data from a country considered less comparable 
to the economy under investigation than the surrogate and imposed a 
rate which exceeded the statutory minimum. Antifriction Bearings 
(Other than Tapered Roller Bearings) and Parts Thereof from the So- 
cialist Republic of Romania, 56 Fed. Reg. 31,757 (Dep’t Comm. 1991) 
(final admin. review) (incorporating by reference comments 11 &12 at 
56 Fed. Reg. 31,739). The court notes that § 1677b(e)(1)(B)(i) only pro- 
vides for a minimum rate for sales, general and administrative ex- 
penses. Since § 1677b(c) does not prohibit and Commerce’s regulations 
provide that the United States may be used for surrogate pricing, 19 
C.F.R. § 353.52(b)(3) (1992), Commerce’s use of U.S. industry data for 
sales, general and administrative expenses was reasonable in light of 
the respondents’ total failure to cooperate and was supported by sub- 
stantial evidence. 


CONCLUSION 
It was reasonable for Commerce to use petitioner’s data, with Thai- 


land as the surrogate and U.S. industry rates for sales, general and ad- 
ministrative expenses, as the best information available because it is 
Commerce’s practice to draw an adverse inference when respondents 
fail to cooperate. 


(Slip Op. 92-150) 


Koyo Serko Co., Lrp. AND Koyo Corp. or U.S.A., PLAINTIFFS v. UNITED 
STaTES AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, AND TOR- 
RINGTON Co. AND FEDERAL-MOGUL CorP., DEFENDANT-INTERVENORS 


Court No. 91-08-00591 
(Dated August 31, 1992) 


TsoucaLas, Judge: This case having been duly submitted for decision 
following plaintiffs’ motion for judgment on the agency record, and the 
Court, after due deliberation, having rendered a decision herein, Koyo 
Seiko Co. v. United States, 16CIT _, Slip Op. 92-99 (June 30, 1992); 
now then, in accordance with said decision, 

IT IS HEREBY ORDERED that plaintiffs’ motion is granted in part and the 
determination of the Department of Commerce, International Trade 
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Administration (“Commerce”) is hereby reversed with respect to the ad- 
justment of exporter’s sales price for direct selling expenses; and it is 
further 

ORDERED that the Court’s order dated June 30, 1992, remanding this 
case to Commerce to recalculate dumping margins to reflect an adjust- 
ment of the foreign market value for direct selling expenses is vacated 
since this issue is now moot; and it is further 

ORDERED that Commerce’s determination is affirmed in all other re- 
spects and this case is hereby dismissed. 


(Slip Op. 92-151) 


INTREPID, PLAINTIFF v. MAMIE E. POLLock, 
District DIRECTOR OF CUSTOMS, AND UNITED STATES, DEFENDANTS 


Court No. 88-04-00279 


(Dated September 2, 1992) 


Tsouca.as, Judge: In accordance with the decision (June 22, 1992) 
and mandate (July 13, 1992) of the United States Court of Appeals for 
the Federal Circuit, Appeal No. 92-1057, 

IT IS HEREBY ORDERED that this case is remanded to the Department of 
Commerce, International Trade Administration (“ITA”) to hold an 
evidentiary hearing on the question of whether the British Standard 
pipe at issue in this case is “standard pipe” or “structural tubing” within 
the legitimate scope of the Antidumping Duty Order at issue in this case 
and to reconsider its scope decision in light of any information developed 
at the evidentiary hearing; and it is further 

ORDERED that the ITA will report the results of this remand to this 
Court within forty-five (45) days of the entry of this order. 


(Slip Op. 92-152) 


BROTHER INDusTRIES (USA), INc., PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND SMITH CORONA CorP., DEFENDANT-INTERVENOR 


Court No. 91-11-00794 
[Reversed.] 
(Dated September 3, 1992) 


Tanaka Ritger & Middleton, (H. William Tanaka, Patrick F. O’Leary, John J. Kenkel, 
and Michael J. Brown), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, United States 
Department of Justice, Civil Division, Commercial Litigation Branch (Vanessa P. 
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Sciarra); Dean Pinkert, Office of the Chief Counsel for Import Administration, United 
States Department of Commerce, of counsel, for defendant. 

Stewart and Stewart, (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Todd C. Fineberg), for defendant-intervenor. 


OPINION 


Restanl, Judge: Plaintiff, Brother Industries (USA), Inc. (“BIUSA”) 
challenges the decision of the Department of Commerce, International 
Trade Administration (“ITA”), which rescinded the antidumping duty 
investigation in Certain Portable Electric Typewriters from Singapore. 
See Certain Portable Electric Typewriters from Singapore, 56 Fed. Reg. 
49,880 (Dep’t Comm. Oct. 2, 1991) (rescission of initiation of antidump- 
ing duty investigation and dismissal of petition) (“Rescission Notice”). 
ITA rescinded the investigation based on its finding that BIUSA lacked 
standing to file the petition. Because ITA’s decision is not supported by 
substantial evidence nor in accordance with law, it is reversed and re- 
manded for ITA to complete its investigation of standing. 

BIUSA, a Delaware corporation, produces portable electronic type- 
writers (“PETs”), portable automatic typewriters (“PATs”), and port- 
able word processors (“PWPs”) at its factory in Bartlett, Tennessee. The 
factory was established in 1986, and is a wholly-owned subsidiary of 
Brother Industries Ltd., Japan. BIUSA’s principal competitor in the 
United States is Smith Corona Corp., which manufactures PETs at its 
factory in the United States and in its affiliated factory in Singapore. 

In 1980, Brother Industries, BIUSA’s parent company, was found to 
be dumping PETs in the United States. Portable Electric Typewriters 
from Japan, 45 Fed. Reg. 30,618, 30,619 (Dep’t Comm. 1980) (an- 
tidumping duty order). In March 1991, several years after BIUSA began 
U.S. production of PETs, Smith Corona filed a petition alleging that 
Brother, through BIUSA, was circumventing the antidumping duty or- 
der by importing parts and components from Japan and assembling 
them into finished PETs for sale in the United States.1 On November 
15, 1991, ITA issued a negative final determination concluding that 
Brother and BIUSA were not circumventing the antidumping order. 
Portable Electric Typewriters from Japan (Brother Industries Ltd. and 
Brother Industries (USA), Inc.), 56 Fed. Reg. 58,031, 58,04° (Dep’t 
Comm. 1991) (negative final determination of circumvention of an- 
tidumping duty order). 


1 The anticircumvention statute, 19 U.S.C. § 1677) provides, in part: 
(1) In general 


- merchandise sold in the United States is of the same class or kind as any other merchandise that is the subject 
of— 
(i) an inne duty order * * * 
(B) such merchandise sold in the United States is completed or assembled in the United States from parts or 
components produced in the foreign country with respect to which such order or finding applies, and 
(C) the difference between the value of such merchandise sold in the United States and the value of the imported 
parts and components * * * is small, 
the administering authority, after taking into account any advice provided by the [United States International Trade] 
Commission * * *, may include within the scope of such order or finding the imported parts or components * * * that are 
used in the completion or assembly of the merchandise in the United States at any time such order or finding is in effect. 


19 U.S.C. § 1677j(a)(1) (1988). 
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In the meantime, on April 18, 1991, BIUSA filed a petition with ITA, 
alleging injury to a domestic industry due to less than fair value sales of 
PETs from Singapore. Smith Corona countered that Brother lacked 
standing to file the petition because Brother was not an “interested 
party” that had filed “on behalf of” a domestic industry. See 19 U.S.C. 
§ 1673a(b)(1) (1988). In essence, Smith Corona argued that BIUSA was 
merely an assembler of PETs, and not a manufacturer or producer. Re- 
scission Notice, 56 Fed. Reg. 49,880. On October 2, 1991, ITA deter- 
mined that BIUSA was not an interested party and terminated the 
investigation. Jd. ITA did not reach the issue of whether BIUSA filed the 
petition on behalf of the domestic industry. This appeal followed. 


STANDARD OF REVIEW 
ITA’s determination will be sustained if it is supported by substantial 


evidence on the record and otherwise in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). 


DIscussION 
BIUSA argues ITA’s determination that BIUSA is not an interested 
party is unsupported by substantial evidence, relies on a new test that is 
an arbitrary departure from established practice, and fails to consider 
factual developments that occurred prior to the determination. 


1. BIUSA’s operations at Bartlett, Tennessee: 

BIUSA has invested $13 million in its plant at Bartlett, Tennessee, 
and employs 450 people. BIUSA produces PETs, PATs, and PWPs at 
Bartlett, which are distributed by its affiliate, Brother International 
Corporation. Most of BIUSA’s investment is related to production of 
PETs and PATs. The plant has three product assembly lines and one 
printed circuit board (“PCB”) assembly line. Two assembly lines are de- 
voted to PETs, and one to PWPs. Many of the 450 employees work on the 
assembly lines performing more than 300 tasks. The operations at 
Bartlett consist of welding of the chassis or metal frame from fabricated 
metal parts. The PCBs are then assembled, using parts from outside 
vendors. The electronic components are inserted either automatically 
or manually onto the boards. Electrical connections are made with a sol- 
dering machine; some components require manual soldering, which is a 
specialized skill. BIUSA has commenced production of its own liquid 
crystal display (“LCD”) circuits. The LCDs, circuit boards and other 
electronic components are purchased; at the factory, they are inserted 
onto the board and the electronic components are soldered. All plastic 
housing, ribbons, correction tapes, cartons, and packing materials are 
sourced in the United States, and BIUSA estimates that outside vendors 
employ an additional 2,000 people, who spend approximately twenty 
percent of their time manufacturing for BIUSA. 


2. Applicable Law: 
An antidumping proceeding shall be commenced when an “interested 
party” files a petition “on behalf of” the domestic industry, and meets 
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the other requirements of the statute. 19 U.S.C. § 1673a(b)(1) (1988). 
An “interested party” is defined, inter alia, as a “manufacturer, pro- 
ducer, or wholesaler in the United States of a like product.” 19 U.S.C. 
§ 1677(9)(C) (1988). 

To determine whether BIUSA was an interested party with standing 
to file a petition, ITA considered “the overall nature of [BIUSA’s] pro- 
duction-related activities in the United States,” including the following 
specific factors: 

(1) the extent and source of [its] * * * capital investment; (2) the 
technical expertise involved in the production activity in the United 
States; (3) the value added to the product in the United States; (4) 
employment levels; (S) the quantity and types of parts sourced in 
the United States; and (6) any other costs and activities in the 
United States directly leading to production of the like product. 


* * * 


No single factor is determinative, nor is the list of criteria exhaustive. 
Rescission Notice, 56 Fed. Reg. at 49,880.2 


3. ITA’s Decision: 

ITA found that the absolute levels of investment and employment 
were not instructive given the high output from the plant. It discounted 
both elements, finding that neither argues strongly for or against 
BIUSA’s status as a domestic producer. After describing BIUSA’s op- 
erations at Bartlett, ITA characterized the level of technical expertise as 
“what could be expected in any large assembly operation.” 56 Fed. Reg. 
at 49,881. ITA then turned to value-added. It described value-added as 
“perhaps not small * * * [but] not significant,” and noted that this factor 
alone is not dispositive since “one can envision cases in which a similar 
degree of domestic value is added by a firm determined to be a domestic 
producer.” Jd. ITA found that the quantity and types of parts sourced in 
the United States were non-critical, and that the primary mechanical 
and electronic elements were imported. 

ITA then turned to the final factor — other costs and activities leading 
to production of the like product. This factor proved disposititve. ITA 
found: 


Brother’s products have been developed, designed, and engi- 
neered outside the United States over several years. While this, due 
to the fact that this product is not new, means that such activities 
are no longer large quantitatively, they remain an important factor 
in determining Brother’s status as a domestic producer, because de- 
sign is an essential part of producing a manufactured product. 
Though some market research is done by Brother in the United 
States, this is to be expected in the course of selling any product, do- 


2 The factors on which ITA relied were drawn from the domestic injury determinations of the International Trade 
Commission (“ITC”). In choosing to rely on these factors, ITA declined to use Smith Corona’s U.S. operations as a 
“benchmark” by which to measure the extent of BIUSA’s operations in the United States. ITA found no authority for 
such a comparative approach, and noted that a “comparative analysis may simply lead to the irrelevant conclusion that 
one U.S. firm is ‘more interested’ than another.” 56 Fed. Reg. at 49,880. On appeal, both parties devote substantial 
verbiage to a comparison of operations at the Smith Corona and BIUSA facilities. The analysis is not fruitful, and the 
court rejects it for the same reasons as did ITA. 
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mestic or imported. It is however, much less critical to the manufac- 
ture of a product than is the research, development, design and 
engineering activity. This factor, when considered in combination 
with the nature of Brother’s operation, the low number of domestic 
parts, and its domestic value-added, is one of the most compelling 
factors affecting our analysis. 

The nature of Brother’s operation is qualitatively different from 
the type of operation characterized by design, engineering, and the 
actual manufacturing of some of the essential parts, to which Con- 
gress intended to afford a remedy. 


Id. ITA concluded that BIUSA was not an interested party under the 
statute and lacked standing to maintain the action. 


4. Failure to Consider Information through Date of Determination: 


BIUSA argues that ITA relies on facts as of the spring of 1991, and 
ignores developments occurring from that time until the date of the re- 
scission notice in October 1991. Specifically, in June 1991, BIUSA in- 
formed ITA that its capital investment would rise to $16 million, and the 
number of employees would increase to 600. BIUSA also claims error be- 
cause LCD production was ignored. 

ITA apparently rejected information concerning increases in invest- 
ment and employment because BIUSA failed to document the manner 
in which increases were related to PET production, as opposed to the en- 
tire plant. In fact, ITA believed, not unreasonably, that the increases in 
capital investment would go towards production of PWPs. As for LCD 


production, BIUSA’s submission on June 25, 1991 is ambiguous and 
does not make clear how PET production will be affected.3 
Accordingly, ITA did not err in disregarding the projected increases. 


5. Erroneous Application of Six-Factor Test: 


BIUSA argues that ITA’s findings concerning the six ITC factors are 
unsupported by substantial evidence, and that ITA has elevated the 
sixth factor, specifically the situs of research, development, design and 
engineering activity, above all others. BIUSA also argues that ITA’s 
findings are untenable in light of several prior determinations by ITA 
and ITC that the Bartlett plant is part of the domestic industry. 

The prior determinations4 on which BIUSA relies involve a different 
agency, statute or product, and thus, cannot be said to bind ITA; yet, in 


3 BIUSA’s submission states: 

BI(USA) also commenced the ee own LCD circuits. Some of these will be used on PATs. The process is 
similar to that employed in making PCBs. The LCDs, the circuit boards, and other electronic components are pur- 
chased. At the factory, they are inserted onto the board and electrical connections are soldered. 

Administrative Record (“A.R.”), Reel 1, Frame 1472. 


4 BIUSA cites the following determinations: Portable Electric Typewriters from Japan (Brother Industries, Ltd. and 
Brother Industries (USA), Inc., 56 Fed. Reg. 46,594, 46,596 (Dep’t Comm. Sept. 13, 1991) (neg. prelim. det. of circum- 
vention of antidumping duty order) (BIUSA’s production facilities have surpassed simple assembly operation and it is 
not circumventing the antidumping duty order on PETs from Japan); Certain Personal Word Processors from Japan, 
USITC Pub. 2411, Inv. No. 731-TA-483 (Final), at 19-20 (Aug. 1991) (BIUSA engages in sufficient production-related 
activity to be domestic producer of personal word processors; production activity is assembly of sophisticated compo- 
nents, not production of parts or components); Portable Electric Typewriters from Singapore, USITC Pub. 2388, Inv. 
No. 731-TA-515 (Preliminary), at 11 (June 1991) (BIUSA engages in sufficient production-related activity to be do- 
mestic producer of PETs, PATs, and personal electric word processors). 


Continued 
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the light of the rescission notice, they do suggest a certain schizophrenia 
at the administrative level. Furthermore, the court notes that both sides 
rely on ITC decisions that have interpreted the ITC test, so that perti- 
nent ITC opinions cannot be ignored totally. More importantly, this 
court’s review of ITA’s analysis reveals that contrary to the governing 
statute ITA has improperly focused on whether the product is “domes- 
tic,” rather than whether BIUSA is engaging in manufacturing in the 
United States. 

To have standing to file a petition, a party must be a “manufacturer, 
producer, or wholesaler.” 19 U.S.C. § 1677(9)(C) (1988). These terms 
are not defined in the statute, but the legislative history states that the 
“standing requirements [should] be administered to provide an oppor- 
tunity for relief for an adversely affected industry and to prohibit peti- 
tions filed by persons with no stake in the result of the investigation.” S. 
Rep. No. 96-249, 96th Cong., Ist Sess. 63 (1979). The language in the 
legislative history is broad and unqualified. It contrasts industries suf- 
fering adverse effect with those having no stake: the former have stand- 
ing; the latter do not. Nothing suggests that a petitioner must make 
anything more than a threshold showing of injury. Thus, the legislative 
history calls for a liberal construction of the standing requirements. See 
Citrosuco Paulista, S.A. v. United States, 12 CIT 1196, 1203, 704 F. 
Supp. 1075, 1084 (1988). 

ITA’s analysis, however, imposes burdens on a petitioner for which 
there is no support in the statute or legislative history. ITA elevates the 
situs of research, development, design and engineering to a primary po- 
sition. As BIUSA notes, based on ITA’s analysis, without U.S. research 
and development, a “company is cast outside the pale of qualified an- 
tidumping petitioners.” Reply Brief, at 8. Thus, any company that is 
manufacturing a product that has been researched and developed out- 
side the United States likely would be disqualified under ITA’s analysis. 
The statute grants petitioner status to an industry that is at risk of in- 
jury due to dumped imports. See S. Rep. No. 96-249, 96th Cong., 1st 
Sess. 63 (1979). According to ITC’s six-factor test, whether a company is 
at risk depends on the nature and extent of its operations in the United 
States. It does not, as ITA suggests, depend on a showing that its product 
is “domestic” in the sense that it was conceived and developed in the 
United States. A company may be a U.S. manufacturer for purposes of 
the standing requirements even though its product is designed abroad. 

Smith Corona claims that the record establishes the importance of the 
design and engineering factors to the determination. Yet, Smith Corona 
does not provide citations to the record nor elaborate on its argument. It 
also cites two ITC cases; it claims the linchpin of those decisions was the 
location of the creative or production processes. See Certain Radio Pag- 


BIUSA also relies on the memorandum of the Deputy Assistant Secretary for Investigations to the Assistant Secre- 
tary for Import Administration, in which the Deputy Assistant recommended a determination that BIUSA has stand- 
ing as an interested party to bring the petition. Mem. from Francis J. Sailer, Deputy Asst. Sec. for Invest. to Eric I. Gar- 
finkel, Ass’t Sec’y for Import Admin. re: Antidumping Duty Invest. of PETs from Singapore. The Assistant Secretary 
disagreed, and the Deputy Assistant’s recommendation was not adopted. A.R., Reel 4, Frame 1340A-1351A. 
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ing and Alerting Receiving Devices from Japan, USITC Pub. 1410, 
731-TA-102 (Final) (Aug. 1983) (finding based on number of factors 
that company conducting design and engineering in United States and 
assembly offshore is domestic producer, but that companies conducting 
design and engineering in Japan and assembly in United States are not 
domestic producers); 3.5” Inch Microdisks and Media Therefor from Ja- 
pan, USITC Pub. 2170, Inv. No. 731-TA-389 (Final), at 20-21 (Mar. 
1989) (domestic industry consists of companies that produce or assem- 
ble coated media or microdisks in United States; discussing under re- 
lated party provisions status of companies that import some materials 
from Japan). These cases do not go as far as Smith Corona suggests. 
Moreover, ITC has plainly stated that the situs of research and develop- 
ment is not dispositive, and its relative importance declines as an indus- 
try matures. Cellular Mobile Telephones and Subassemblies Thereof 
from Japan, USITC Pub. 1786, Inv. No. 731-TA-207 (Final), at 9 n.15 
(Dec. 1985). As BIUSA has noted, the industry at issue here is a mature 
industry. This is not to say that the standing requirements are without 
teeth or that a company that merely completes a product in the United 
States would have standing. In this case, however, ITA has erected an 
onerous and unwarranted barrier to BIUSA’s petition. 

In emphasizing the situs of design and engineering, ITA has given in- 
adequate consideration to several other factors such as capital invest- 
ment and employment levels, even though it characterized these factors 
as “substantial” and “not insignificant.” It also fails to note that 
BIUSA’s U.S. value-added figures, even as calculated by ITA, compare 
favorably to at least one other case where ITC found the firm was part of 
the domestic industry.5 Low-Fuming Brazing Copper Wire and Rod 
from New Zealand, USITC Pub. 1779, Inv. No. 731-TA-246 (Final), at 7 
(Nov. 1985) (U.S. value-added estimated at twenty percent). No ade- 
quate explanation for distinguishing this case has been provided. More- 
over, ITA’s disregard of the value-added, based on its belief that a 
determined firm could inflate domestic value, is completely unsup- 
ported by the record. Finally, the fact that BIUSA imports critical com- 
ponent parts from Japan does not preclude a finding that BIUSA is an 
interested party. See Digital Readout Systems and Subassemblies 
Thereof from Japan, USITC Pub. 2150, Inv. No. 731-TA-390 (Final), at 
13-14 (Jan. 1989). 


6. Remand to Complete Standing Inquiry: 
In short, ITA’s analysis is not supported by the statute or legislative 
history. ITA has discretion to utilize any methodology reasonably suited 


5 The record contains several sets of figures for U.S. value-added. The Deputy Assistant Secretary’s Memorandum 
calculated U.S. value-added at a certain percentage based on four PET/PAT models subject to the anticircumvention 
inquiry. BIUSA argues that this calculation includes two word processing machines that are not part of this investiga- 
tion, and that the figures without these machines are actually higher. It appears, however, that these two models have 
been found to be within the class or kind of merchandise. Portable Electric Typewriters From Japan, 55 Fed. Reg. 
47,358 (Dep’t Comm. 1990), aff'd, Matsushita Electric Indust. Co. Ltd. v. U.S.,16 CIT ____, Slip Op. 92-40 (1992). 
BIUSA also argues that its own figures are substantially higher than ITA’s due to the fact that it allocates expenses to 
the situs where incurred, whereas ITA allocates expenses incurred in the United States to U.S. and non-U.S. value. 
BIUSA has failed, however, to demonstrate error in ITA’s calculation of U.S. value-added. 
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to fulfilling the statutory goals. Here, ITA has elected to use the ITC 
analysis to determine whether or not a party is a manufacturer. The par- 
ties do not object to this analysis, only to the manner in which it is ap- 
plied in this case. If ITA chooses to use the ITC test, as it has done here, it 
must do so fairly and with due regard to statutory language. Here, ITA’s 
focus on the situs of design and engineering leads to an unwarranted 
concern with the intrinsic nature of the product rather than the nature 
of production in the United States. Because ITA’s determination that 
BIUSA is not a manufacturer is not supported by substantial evidence 
and is not in accordance in law, it cannot stand. Moreover, a fair applica- 
tion of the ITC factors to the facts of record demonstrates that BIUSA is 
a United States “manufacturer” with a clear stake in the outcome of the 
antidumping investigation. The investment and employment levels at 
BIUSA, even as characterized by ITA, are not insignificant. The value- 
added is also significant, and at least as great as in another case where a 
firm has been found to be part of the domestic industry. 

Based on the record before the court, and the test selected by ITA, the 
fact that BIUSA performs design and engineering abroad, or that major 
parts are imported does not preclude a finding that it is part of the do- 
mesticindustry. BIUSA’s operations at Bartlett can only be described as 
“manufacturing.” Accordingly, ITA’s determination is reversed, and 
the case is remanded for ITA to consider whether BIUSA has filed the 
petition “on behalf of” the domestic industry, and if so, to proceed with 
an investigation under the antidumping laws. 
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Customs Bulletin and Decisions 
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U.S. Customs Service 
Treasury Decisions 
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Drawback decisions, synopses of 

Companies: 
Abbott Laboratories 
Carlisle Memory Products Group, Inc. ........... 92-88-B 
Cheviren CHGnene COs oo sais tarda ates case nes 92-88-C 
BEET hy 6 cs a> & wis onde lowe aty< din BRIN any yes 92-88-D 
ESM II, Inc 
Eastman Kodak Co. 
Freudenberg Nonwovens 
EE FOIE Ci oes: ar 6: cis oreieca aw aye denld 6 evpeika las 92-88-H 
Heikes Produce, Inc 92-88-I 
MOEA OMNI ooo a: craer cit oie lehai’s, of eas ws ee 92-88—J,K,L,M 
Holly Hill Fruit Products Co., Inc. 
Disk BOCEEOIOMION, FINE oo 55a od ke ro eG inids ee ao ge 5 92-88-O 
Michelin Tire Corp. 
Miles Inc 92-88-Q,R,S 
ROE CMB 5 irre cs. Ce edseseoe ems ceeus 92-88-1 
Cyaan VORMEGRCGED. 6 < o)5.<j00 3s cect ic co aaises nis 92-88-T 
Hirome- © GUIS AG Coc... 65 cic. id ewcceaes cases 92-88-U 
SIE GGG OE CICONS LI oo oin's sei ee Gud aio tingele ca ahs 92-88-V 
MEUM MEIC S 5.5;5 0. ak a Stace wiove Seine arash acta o pacts 92-88-—W 
Vennatinn Pane COME oi. «<i. « cide biases cn oF 6,0 oid 92-88-X 
Warner Jdenkinaon: Co., Ine. o. ciscccss vce S ened sc 92-88-Y 
WHRRGUR CAVED. 2 556. ers ua oo pees oe wae F Medes «cis 92-88-Z 

Merchandise: 
Acetaldoxime, wet and dry 
Acid zirconium sulfate tetrahydrate 
Aluminum foil, plain 
3-amino-4-methoxy acetanilide 
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Apricots, frozen 

Beef trim, boneless 

Blackberries, frozen 

Bonding agents, chemical 
Boysenberries, frozen 
1,4-butanediol 

Butylated hydroxy ethyl benzene 
Cellulose acetate flake 

Cherries, frozen 
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Drawback decisions — continued 

Merchandise — continued 
Chloroaniline, m- 
Cranberries, frozen 
4-cyclohexylamine 
n-cyclohexyl]-2-benzothiazyl-sulfenamide 
Dewberries, frozen 
2,6-dichloro-5-fluronicotinic acid 
4-(2,4-dichlorophenoxy) butyric acid 
2-(2,4-dichlorophenoxy) propionic acid 
2,4-dichlorophenoxyacetic acid 
2,4-difluoroaniline 
2,6-dihydroxy-5-fluoro-cyanopyridine 
Dyes and dye intermediates 
Ethylene 
Ethylene, n- 
Grapefruit juice for manufacturing, concentrated . . 92-88-N 
Loganberries, frozen 
Magnesium ingots 
Magnetic tapes 
Methy] acrylate 
2-methyl-4-chlorophenoxyacetic acid 
2-(2-methyl-4-chlorophenoxy) propionic acid 
Methylene bis 
Petroleum and petroleum derivatives 
Petroleum sulfonate 
Pigments, organic 
Potassium ethyl malonate 
2-pyrrolidone 
Raspberries, frozen 
Strawberries, frozen 
Subassemblies, magnetic tape cartridges 
Textile fibers, synthetic 
Youngberries, frozen 
Zinc slab 
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General Notices 


Copyright, trademark, and trade name recordations, No. 11-1992, 
August 1992 

Trade name, application for recordation: Coast Foundry & Mfg. Co.; 
solicitation of comments 


Proposed Rulemakings 


Drawback; application for exporter’s summary procedure; solicitation 
of comments; part 191, CR amended 

Petroleum refineries in foreign trade subzones; solicitation of com- 
ments; part 146, CR amended; extension of time for comments ... 





U.S. Court of Appeals for the Federal Circuit 


Appeal No. Page 
Arthur J. Humphreys, Inc. v. United States 92-1032 21 


U.S. Court of International Trade 
Slip Opinions 


Slip Op. No. 
Brother Industries (USA), Inc. v. United States 
Cresswell Trading Co., Inc. v. United States 
Intrepid v. Pollock 
Koyo Seiko Co., Ltd. v. United States 
Novachem, Inc. v. United States 
Sears Roebuck & Co. v. United States 


Abstracted Decisions 
Decision No. 


Classification C92/153-C92/158 


ORDERING OF BOUND VOLUMES 


Bound volumes of material originally published in the weekly Customs BULLETIN 
may be purchased from the Superintendent of Documents, U.S. Government 
Printing Office. Complete the order form supplied herewith and forward with cor- 
rect payment directly to: New Orders, Superintendent of Documents, P.O. Box 
371954, Pittsburgh, PA 15250-7954. 

Recently published bound volumes are noted below: 

Customs Bulletin, Vol. 25, 1991 


U.S. G.P.O. 1992-312-749-60006 











